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Court of Appeals of the District of Columbia 


No. 4704. 


Hoosier Casualty Company, Appellant, 


Commissioner of Internal Revenue. 


United States Board of Tax Appeals. 
Docket #8786. 

Hoosier Casualty Company, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

For Taxjiayer: W. H. Lotts, Esq., Harry Fellows, Esq. 
For Commissioner: J. I). Foley, Esq. 

Docket Entries. 


Xov. 5. Petition received and filed. 

Nov. 7. Copy of petition served on Solicitor. 

Nov. 7. Notification of receipt mailed tax]iayer. 

Nov. 30. Answer filed bv Solicitor. 

Dec. 3. Copy of answer served on taxpayer—Assigned to 
General Calendar. 

1926. 

Nov. 23. Hearing date set for 1-31-27. 

1927. ' 

Feb. 1. Hearing had before Mr. Hilliken on merits. Tax- 
jiayer’s brief due 30 days from receipt of tran¬ 
script. 

Feb. 7. Transcript of hearing 2-1-27 filed. 

1—4704a. 
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1927. 

F(‘l). 28. I>ric*r (ilod hy tax|)ayi‘r. 

^lay 13. Findings of fact and opinion rendered. Jndg’- 
inent for respondent. Both sides notified. 

May 20. Order of redeterniination, signed and filed. Both 
sides notified. 

Xov. 12. Petition for review by Ct. of Appeals of D. C. 

with assignment of errors and Stipnlation for 
review in (3. of Appeals for D. C. filed by tax* 
payer. 

Xov. 12. Praecipe I'e contents of record filed by taxpayer. 

Xov. 14. Proof of service of petition on G. C., filed by tax¬ 
payer. 

Xow, January 9, 1928, the foregoing docket entries certi¬ 
fied from the record are true copies. 

[Seal U. S. Board of Tax Ap])eals.] 

B. I). Ga:\iblf. 

B. D. GAMBLF, 

Clerk U. S. Board of Tax Appeals. 

2 Filed Xov. o, 1925. United States Board of Tax 

Appeals. 

I'nited States Board of Tax Ai)peals. 


Docket Xo., 878(). 


Api)eal of IIoosiKij (t\srAi/rY (\)MrANY, 1510 Fletcher Trust 
Building, lndianai)olis, Indiana. 

3 United States Board of Tax Appeals. 

Docket Xo., —. 

A])i)eal of lloosiKi! (\\srALTY (\)mi’any, 1510 Fh‘tcli(M* Trust 

Building, Indianapolis, Indiana. 


Petition. 

The lloosier Casualty Com])any of Indianapolis, Indiana, 
respectfully shows to the United States Board of Tax Ap- 
])eals, that the (^)mmissioner of Internal Kevenne has here¬ 
tofore witiun sixty (GO) days, namely,’ September 9th, 
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1925, determined that a deticieiiey exists in the taxes paid 
})y tliis petitioner for the year 1921, which determination — 
stated in the letter of the Commissioner, a copy of which 
is attached hereto. 

The amonnt of said alleged deficiency so claimed by the 
Commissioner is $35,42().71. 

The taxpayer, petitioner lierein, does not concede that 
tliere is in fact any deficiency whatever, but asserts that its 
taxes for the year 1921 have been duly paid. 

The Commissioner of Internal Hevenue in arriving at 
such deficiency has erred in each of the following re¬ 
spects : 

4 1. The Commissioner has refused to consider the 

purchase of all of the assets of another insurance 
company upon the consideration stated in a contract be¬ 
tween the two companies, as a contract of purchase, but has 
treated the transaction as though it were an ordinary con¬ 
tract of insurance and as though all of the assets received 
by the taxj)ayer through that })urchase were received as a 
j)remium for carrying insurance. 

2. Even if the accumulated assets of the predecessor com- 
])any in the hands of the new company are to l)e regarded 
as a taxable income to that com])any, the amount arrived 
at by the Commissioner is erroneous as the liabilities of 
the predecessor company were and necessarily had to be 
assumed by the new company and the net was only $79,- 
292.10, and not $105,959.60. 

The figure adopted by the Commissioner took no account 
of the reserve and current liabilities of the business as at 
the date of transfer. 

The Hoosier (^asualty (k)mpany, i)resent taxpayer and 
l)etitioner, entered into a written contract in the year 1921 
with the Hoosier Casualty Company, a mutual insurance 
company, which contract was in the words and figures fol¬ 
lowing: 


5 Contract of Reinsurance. 

This agreement by and between the Hoosier (hisualty 
Company liereinafter fully described and known as a stock 
company, party of the first part and Hoosier Casualty Com¬ 
pany hereinafter fully described and known as a mutual 
company, party of the second part, Witnesseth: 
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That whereas, The Hoosier Casualty Company, party of 
tlie first i)art, has been duly incorporated with an authorized 
capital stock of $1()(),()0(), und(*r and pursuant to the 
laws of the State of Indiana, of which amount the sum of 
tj^r)0,()()0 has been paid in cash and of which payment in cash 
of $20,000 has been invested, as provided for in the insur¬ 
ance laws of tile State of Indiana, and duly deposited with 
the Commissioner of Insurance of the State of Indiana and 
said Company has been duly and legally authorized by the 
State of Indiana to engage in the business of accident and 
other insurance as provided for by the act of 1853 and is 
now engaged in the transaction of an insurance business 
under said act. 

And whereas, Hoosier Casualty Company, party of the 
second part, is a ^lutual Insurance Com])any organized 
under tlie act of 1897 and has been for a number of years 
conducting an insurance business under said act, and there 
are now oulslanding numerous policies of said party of tli(‘ 
second part and it has in its jiossession money, bonds, securi¬ 
ties, and other property accumulated in said luisiness and 
has various liabilities for claims arising out of its policies 
and otherwise. 

And whereas, pursuant to written notice sent to each 
])olicyholder and of the party of the second part more than 
thii'ty days jirior to January 1st, 1921, said policyholders 
were each and everyone duly notified that a special meeting 
of said policyhohlers would be held at 1510 P^letcher Sav¬ 
ings and Trust Building, the City of Indianapolis, State of 
Indiana, at the Home Office of said Company on the first 
day of January, 1921, at 9:00 A. M. to consider and act 
ujX)!! a contract whereby all policies of said party of the 
second part would be taken over and reinsured by the party 
of the first part and at such meeting so held at said time 
and place, policyholders of said party of the second part 
by majority of more than two thirds of the policyholders 
then present voted in favor of the execution of this contract, 
which contract was then and there read to and dulv con- 

sidered I)V them and whereas it was then ordered bv said 

• • 

policyholders that the officers of said party of the 
6 second part be authorized and directed to execute 

and perform this contract, it is noiv, therefore and 
her eh If a [freed: 
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1. Ill (‘oiisideratioii of lli(‘ mutual agTcemeiils, and iiiider- 
takiiigs herein contained and tlie mutual advantages to be 
gained tliereliy, The Iloosier (^asualty Company, party of 
the first part, does hereby undertake and agree to fully as¬ 
sume and perform each and every policy of insurance here¬ 
tofore issued by Iloosier Casualty Company, jiarty of the 
second part, and now in force, in accordance witli the terms 
of each and all of said ])olicies, respectively, and to pay to 
tlie holders thereof and each of them any and all sums whicli 
may fall due pursuant to the terms of said policies. 

2. The Iloosier (^asualty (^ompany, party of the first jiart, 
further agrees to assume any and all further debt of said 
party of the second part made on any account whatsoever, 
and to pay any and all sums which said party of the second 
part is now or might hereafter become liable for on account 
of said contracts, debts or obligations of said ])arty of tlie 
second part wliich may now exist or may hereafter come 

into existence whether bv contract or otlierwise to the cmd 

« 

that said party of the second ])art sliall be fully relieviMl of 
all such contracts, obligations and liabilities and the same 
shall be fullv assumed and discharged bv said ])artv of first 
l)art. 

d. And now on its part and in consideration th(‘i-(‘of, said 
Iloosier Casualty Company, party of second part, does 
hei’eby make over, assign and transfer and fully vest in 
said The Iloosier Casualty Company, party of the first 
part, all property, real and ])ersonal, descri])tion wherever 
situated, of which it may be possessed or which it may in 
the future be entitled to r(‘ceive, to be the absolute ])ro])- 
erty of the ])arty of the first part. 

4. This contract with all obligations, rights, titles, and 
interests hereby transferred and created, shall be in effect 
of, of, and including January 1st, 1921. 

In witness whereof, we have executed this agreement in 
duplicate in the City of Indianapolis, on the first day of 
January, 1921. 

THE 110081ER CASUALTY COMPANY, 

Party of the First Part, 

By C. II. BRACKETT, 

President. 
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Attest : 

(\ W. KAY, 

Sec. Treas. 

IIOOSIKR (AVSUALTY (H)MPAXY, 

Part If of Second Pari ^ 
\\\ C. II. BRACKETT, President. 

Attest: 

C. AY. RAY, 

.issf. Sect/. 

Approved daiiiiary 1, 1921. 


Insurance Contntissioner, State of Indiana. 

As a result of this contract, tlie ])reseiit lloosicr (Visually 
(^)nipaiiy, the taxpayer and ])etitioner, came into posses¬ 
sion and o\vnersliip ot* all of the accnmnlated assets of the 
former company. It continned the policies of the fonner 
company in force and received premiums thereon during' 
the year 1921, and n])on all th(‘ premiums so received from 
the })olicyholders it duly reported and paid to the Treasurer 
of the United States the tax ori,i>inatin<>: hy reason of such 
income. It did not report the accnmnlated assets receiv(‘d 
hy it from the former compjiny, regard ini** these assets as 
having been ])nrchased from that company for the con¬ 
sideration named in the contract. 

The (Amimissioner bases his allei^ed deficiency upon the 
^rronnd that all said accnmnlate<l assets so re(*eivod by the 
taxpayer constituted taxabh* income to be merged into the 
premium and other income receiv(‘d by tin* tax])ayer 
8 for 1921 in determinim>' its taxes for that vear. 

The tax])ayer is eno:aj 2 :ed in the business of Health 
and Accident and Automobile Insurance other than Liabil¬ 
ity. A ])ortion of its Health and Accident Insurance 
policies provide for the payment of $100 to a named bene¬ 
ficiary in the event of the death of the insured from natural 
causes. Nearly all of these Health and Accident policies 
provide for the payment of a sti])ulated sum to a named 
beneficiary in the event of the insured — from accidental 
means. 
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Dnriim* tlie voar 1921, tlio cliaracler of the business 
clian<*ed in volume. In the f()re])art of the year 1921, the 
I’eserve funds ludd by tlie eom])any for the fulfillment of 
its combined life, health and accident insurance, comprised 
more than 50% of its total reserve funds and in the later 
part of the year 1921, the reserve funds which it held for 
the fulfillment of its insurance contracts for life, health and 
accident insurance, com])rised less than 50% of its total re¬ 
served funds. 

The questions of law arising* in this case are as follows: 

1. Whether this com])any is to be taxed for the year 1921 
under Section 250 of the Keveiiue Law of 1921 or under 
Section 242 of said Act, or in i)art under one Section and 
in part under the other. 

If under Section 250 we are compelled to look 

9 under Section 240 to determine what constitutes the 
taxable income from which it appears that Under¬ 
writing income means the premiums earned on insurance 
contracts during the taxable* year, less losses and exi)enses. 

2. The accumulated assets of the ])redecessor company 
do not constitute underwriting income as detin(‘d in the law. 
Mach of the several })olicyholders paid ]jreminms to the 
taxpayer during the year 1921 which carried the risk upon 
the policy held by him and tliese ])ayments constituted the 
underwi'iting income and were duly reported. 

5. The contract by which the present taxpayer ac'cpiired 
the ownership of the ac'cumulatcMl assets of the jTredecessor 
(*om])auy was a conti*act of ])urcliasc‘ and is none the less 
so because these assets were in a form which can be valued. 
Taxable income does not arise out of the ])iirchase of j)rop- 
erty regardless of the value of that property or its 
character. 

For the I’easons statc*d herein, the taxpayer asserts that 
the action of the Commissioner in determining said alleged 
deficiency is erroneous. 

HOOSTER CASUALTY CO^^PANY, 
By (\ II. B>HAC1\ETT, President, 

10 Attest : 


C. W. RAY, 
Secretary. 
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State of Indiana, 

Comtfff of Marlony ss: 

0. AV. Rav boiiiii,' first dulv sworn on liis oath savs that 

he is Secretary and Treasurer of the Hoosier Casualty 

• • 

rom]>any, taxpayer and petitioner herein, that he has read 
the fore,ufoin<>' petition and tliat tlie facts stated tlierein are 
true as lie is informed and yerily belieyes. 

(Signed) ‘ C. W. RAY. 

Subscribed and sworn to before me a Xotary Public in 
and for the above (\)nnty and State this 28th day of Octo¬ 
ber, 1925. 

(Signed) AV. PmXE, 

Nofarif Puhlic. 

Aly Commission p]xpires June 27, 1927. 


11 


Copif of Letter from Treasuri/ Department. 


AVasbington, D. C., Sept. 9,1925. 


IT:CA:2441-7-r)0D. 


Hoosier (hisualty Company, 

1510 Fletcher Trust Bldg., 

]ndiana])olis, Indiana. 

Sn.’s: 

The determination of your income and profits tax liability 

for the year 1921 has been reconsidered in connection with 

« 

returns filed and examination of the books of account and 
records, and a confereiK'e held in this olfice under date of 
Alarch 2, 1925, disclosing a deficiency tax amounting to $55,- 
426.71, in accordance with the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed fiO days from the 
date of mailing of this letter within which to file an appeal 
to the United States Board of Tax Ap])eals contesting in 
whole or in part the correctness of this determination. 

AVhere a tax])ayer has been given an opjiortunity to a])- 
peal to the United States Board of Tax Appeals and has not 
done so within the fiO days ])rescril)ed and an assessment 
has been made or where a taxjiayer has a]ipealed and an 
assessment in accordance with the final decision on such ap- 


COPT . 


ITtCAx2441-7-600 


1921 

Total inoome as shown by yoar rsport 
to the Insaranee Oepartment of the 
6tate of Indiana. - -- -- -- -- - 

Plnst 

Grose assets reeelTed fron other 
oomnaaias fbr assisnlng riskSt 
Accrued interestt 
Premiums in prooess of oolleotion 

Least 

Exempt interest on Liberty bonds 
Szenpt interest on Umioipal 
obligations 

Gross inoome as adjusted 

Least Expenses 

Oepreolation 
Paid on policies 
Net reserre 
Taxes 

let income as adjusted 


In ret Hoosier Casualty Company* 
1510 Fletcher Trust Bldg.* 
Indiaxiapolis* Ind. 

Oefieimiey in 
tax 

495*462.71 


4275*873.57 


4105*959.60 105*959.60 

2*046.62 

4.890.83 

Total 4398*770.62 

43*539.66 

3.671.86 _ 7.011.52 

4381*759.10 

4141*914.85 

65.50 

94*455.63 

33*199.02 

4104*602.50 


The svethod of arrieing at your allowable deductions is outlined 

belowt 


Total disbursiBients as dtowi by your report to the 
Znsuranoe Department of the State of ladianat 
Plnst Accrued disibursaiieate 
Deoanber 31* 1921 


•rxA4. \. • 


4266*482.56 

4301*228.51 



COPT . 


IT:CAt2441-7«60D Xn rex Hootier Casaaltj CoBpauy* 

1510 Fl»toher Trust Bldg*# 
lBdlanax)oli8# Ind* 

Dtfieioiey la 
tax 

1921 ^#462.71 

Total inoome as shown by your report 
to the Insuraaee Dei^rtr^ent of the 

iState of Indiana.-^75#873*57 


Flntt 

Cross assets reoeired fron other 
oomnanies fbr assuming risks# 
▲oorued interest# 

Premiums in process of oolleotion 


Lesst 

Exempt Interest on Liberty bonds 
Exempt interest on ttinioipal 
obligations 

Cross inoome as adjusted 


$105#959*60 

Total 

^# 539-66 


Lesst Eb^nses 

Depreciation 
Paid on polioies 
Ket reserre 
Taxes 

let income as adjusted 


^141#314.85 
65*50 
94#465*83 
33#199*02 
7m921.4Q 


105#959*60 
2#046*62 
4.890*83 
^88 #770* 62 


_ZiAUafiS. 

1381#759*10 


#104#802*50 


The method of arriving at your allowable deduotions is outlined 

belowt 


Total disbursements as tfiown by your report to the 
Insoranoe Depeurtment of the State of Indianat 
Pin SI loomed disburssments 
Deoanber 31# 1921 






$266#482.55 
#30l#228*5l 



- 2 - 


In ret Hoosler Casiialty Coinpaziy. 

Forward ^301t22Q«5l 


Least 

Paid stodfcholdors for dlvidands «50t000*00 

Autoiaobilo 470*93 

£zpans« of acquiring sntoiaoMla 

Insuranoo business 7*C0Q*QQ 57*470*98 

«24S,757*58 


Plust 

Vet addltlCD to reserve 33*199*02 

Allowable deduotlons ^76t959*60 


TLe oonputatlon of ,voar Invosted oapltal followst 

Capital paid lu January 22# 1921 $100»000*&0 

'Least Dividends paid February 19# 1921# 

$60#000*00 prorated 316/344 45*930,23 

$ 54#069*77 


Lesst 

Inadnlsalbles - neroentage used *484083 
Average Invested oapltal 
Invested oapltal for period 11 10/30 QKmths 

^ of Invested capital 

Speolflo exenptlon ($3000*00 for 11 10/SO nonths) 
Sxcess Profits Credit 


2 27#895*61 
26#345*76 


$2#107*66 

gtgggaW 
I 4#940*99 


% of 

Capital Income Credit Balance Itate Tax 


Balanoe 


$6269*15 

99533*36 


$4940*99 


$328*16 
99#533*86 




$65*63 

39818*34 


Totals $104#S02*60 $4940*99 $99#861*61 


$S9#878«97 
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l^cal has l)eeii made, no claim in abatement in respect of any 
part of the deficiency will be entertained. 

If yon acquiesce in this determination and do not desire 
to file an appeal, yon are requested to sign the enclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Kevenne, 
Washington, 1). C. for the attention of IT :CA :2441-7-601). 

In the event that yon actpiiesce in a ])art of the de- 
12 termination, the agreement should be executed with 
respect to the items agreed to. 

Kespect fully. 


1). IT. BLAIR, 

Co})} missione)% 
Bv C. B. ALLEN 
Acting Depufg Contniissioncr. 


(Here follows statement marked jiages 13 and 14.) 

15 Section 302 of the Revenue Act of 1921 ])rovides 
that the tax imposed by subdivision (a) of Section 
301 shall in no case be more than 20^;f of the amount of 
net income in excess of i|^3,000.00 and not in excess of 
$20,000.00 ])lns 40^? of the amount of the net income in ex¬ 
cess of $20,000.00. Therefore, the profits tax is limited to 
$37,321.00 

Net income. $104,802.50 

Less: 

Interest on U. S. oldigations 

not exempt . $310.74 

Profits tax . 37,321.00 


Taxable at 10% 


37,631.74 
$67,170.76 


Tax at 10%. $6,717.08 

Profits tax . 37,321.00 

Total tax assessable. $44,038.08 

Original tax. 8,611.37 

Additional tax. $35,426.71 

2—4704a 
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With ix‘S])e(*t to tlio item “ proiLiiims in course of collec¬ 
tion, .tin,5()o.»>.‘r’ which yon contend should he excluded from 
<;ross income, this oflice has considered your protest and 
as a result thereof has been excluded from the gross in- 
('ome tlie amount of $14,()7-.r)0, which re])resents the amount 
of the ^‘premiums in course of collection of $19,r)()d.33” less 
the amount oF “commissions to he ])aid on ])remiums in 
course of collection of $4,S9().S,‘>. This last mentioned item 
has been allowed as a deduction. 

There has also been allowed as a deduction the amount 
of $o,()0().00 expended for attorney V fees during the year 
1921. 

With respect to the contention that the transaction by 
which you reinsured and took over all of the assets and 
assumed all of the liabilities of the Mutual lloosier Casualty 
(^om])any was not taxable transaction and did not result 
in gain or ])rotit within the meaning of the Revenue Act 
of 1921 for the reasons that (a) you were ])ro])erly classi¬ 
fied under Section 242 of the Revenue Act of 1921, when 
the contract was made and consnm-ated and, therefore, no 
income resulted from such ti*ansaction as the assets re¬ 
ceived were not derived from interest, dividends or rents, 
and (h) if yon are subject to tax under Section 230, of the 
Revenue Act of 1921, this transaction was a ])urchase of the 
assets and secni-ities of the Mutual (k)m))any by you and 
no income ('an result from a purchase. Vou are advised as 
follows: 

An examination of tin* eoi*i'espond(‘nc(‘, briefs and other 
evidence on tile discloses that the* “lloosier (^asnaltv (^om- 
pany (Stock (V)mpany) was organized to reinsure the out¬ 
standing ])olicies of the “lloosier (Visually (\)m])aiiy^’ 
(^rutual) as of January 1, 1921. The reinsurance contract 
entered into between the two ahove-mentioiied companies 
reads in ])art as follows: 


1() “* * * it is now, therefore and hereby agreed: 

“1. In consideration of the mutual agreements, and 
undertakings herein contained and the mutual advantages 
to be gained thereby. The lloosier (Msualty (^ompany, party 
of the first part, does hereby undertake and agree to fully 
assume and ])erform each and every ])olicy of insurance 
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heretofore issued by I lousier C^asualty (\)mpaiiy, party of 
the second ])art, and now in force, in accordance with the 
terms of each and all of said ])olicies, resi)ectively, and to 
pay to the holders thereof and each of them any and all 
sums which may fall due ])ursuant to the terms of said 
policies. 

“2. The lloosier Casualty (\)mpany, party of the lirst 
l)art, further agrees to assume any and all further debts 
of said party of second ])art, made on any account whatso¬ 
ever, and to pay all sums which said i)arty of the second 
part is now or might hereafter become liable for on account 
of said contracts, debts or obligations and in like manner 
to pay and discharge all obligations of said party of the 
second ])art which may now exist or may hereafter come 
into existence whether bv contract or otherwise to the end 
that said ])arty of second part shall be fully relieved of all 
such contracts, obligations and liabilities and discharged 
by said ])arty of lirst ])art. 

“d. And now on its ])art and in consideration thereof, 
said lloosier (Casualty (k)mpany, party of second part, does 
hereby make over, assign and transfer and fully vest in 
the said. The Hoosier Casualty (V)m})any, party of the first 
part, all property, real and i)ersonal, description wherever 
situated, of which it may be possessed or which it may in 
the future be entitled to receive, to be the absolute property 
of the ])arty of the lirst i)art. 

“4. This contract with all obligations, rights, titles, and 
interests hereby transferred and created, shall be in effect 
as, of, and including January 1, 1921.” 


The Court order issued in connection with the injunction 
action brought by Klias !>. Sluss provided for a ten days’ 
written notice to ])olicy holders notifying them, among 
other things, of the following: 


“That there is no statute authorizing the reincorpora¬ 
tion of the defendant Mutual lloosier Casualty (’ompany, 
and that the defendant The lloosier Casualty Company is 
not a reorganization of that com])any and that if any of the 
policy holders of said defendant ]\Iutual (k)m])any desires 
to purchase any of the stock of said new company and will 
forward their certified check therefor to the president of 
the defendant Mutual Company stock to an amount equal 
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to any equity in the Mutual Company standing to 
17 the credit of this policy, after all debts of that com¬ 
pany are ascertained, may ])e inirchased and will be 
issued to said policy hohhu's at pai*.” 

The Mutual Company had been in o})eration since 1907 
and had accumulated a surplus in excess of $100,000.00. 
The Iloosier Casualty Comi)any (stock) was organized with 
an authorized capital stock of $100,000.00, and used the 
same name as the Mutual Company. The incorporators 
j)ut no actual money in the venture, but gave their note for 
ninetv davs at the bank for $»)0,000.00. At the end of 
sixty days there was paid a dividend of $50,000.00, and the 
stockholders endorsed the dividend checks over to W. 
Hay, who took up the note at the bank. $50,000.00 addi¬ 
tional was paid to the incorporators for the United Auto 
Agencv and this monev was turned back for the balance 
of the capital stock. The Iloosier Casualty Company 
(stock) 1i*ansacts life, lu‘alth and accidental insui*aiic(‘ and 
automobile insurance and the reserves held by the taxpayer 
in life, health and accident policies on December 51, 1921, 
were less than 50% of the total reserve funds. Section 242 
of the Revenue Act of 1921 provides: 

“That when used in this title the terms ‘life insurance 
company’ means an insurance company engaged in the 
business of issuing life insurance' and annuity (‘onti'acts 
(including contracts of comlhned life, health and accident 
insurance), the reserve funds of vhich held for the fulfill¬ 
ment of such contracts com])rise more than 50 per centum 
of its total reserve funds.” 


As before stated, the evidence discloses that the reserve 
funds do not meet the requirements of the above section 
and therefore the company is not subject to the tax de¬ 
termined under Section 243 to 245, inclusive. 

With res]>ect to that portion of your contention wherein 
you stated that this transaction was a purchase of the 
assets and securities of the ^lutual Company by you and 
no income can result from a purchase, you are advised 
this transaction was not a sale by the ^rutual Company and 
a ])urchase l)y the stock company but a contract which the 
stock company agreed to reinsure all the outstanding poli¬ 
cies of the Mutual Company and assume all the liabilities 
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thereon in consideration of the payment by the Mutual 
(V)ini>any of its assets. This ])ayment constituted the 
premiums paid })y the Mutual (\)mt)any for such reinsur¬ 
ance. 

This contract by which all the outstanding policies were 
reinsured is neither new nor one uncommon among insur¬ 
ance comi)anies and a transaction involving the reinsurance 
of all the policies of a company is not different than the re¬ 
insurance of a group of i)olicies or even of one policy. In 
further su])port of its contentions that this item is 
18 j)ro])erly included in taxable income this office relies 
on Bulletin II, Income Tax Rulings I^eculiar to In¬ 
surance Companies, i)age o, paragraph 4. 

Furthermore, the fact that there was paid a dividend of 
),()()().()() within sixty days is conclusive evidence that 
there was income from this transaction. 

Now, January 9, 1928, the foregoing Petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Api>eals, 1924.] 

B. D. GA:\rBLE, 

Cleric Board of Tax Appeals. 


19 United States Board of Tax Appeals. 

Docket No., 8786. 

In re Appeal of IIoosier (\\srALTY Company, Indianapolis, 

Indiana. 

A ns ICC r. 


The (k)mmissioner of Internal Revenue, by A. \V. (Jregg, 
Solicitor of Internal Revenue, his attorney, foi* answer to 
the petition heretofore filed by the above-named taxpayer, 
admits and denies as follows: 

Admits all the allegations contained in said ]ietition ex¬ 
cept that he denies that the net assets received by the tax¬ 
payer from the mutual insurance company known as the 
IIoosier Casualty Com])any as a result of the contract of 
reinsurance were only $79,292.10 and not $105,959.60. 
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Propositions of Law. 

(1) The tiaiisaction l)otwo(Mi the tax])ayer and the mutual 
insurance company known as tin* Hoosier (^asnalty (Com¬ 
pany was not a contract of purchase of assets but was a 
contract of reinsurance. 

(2) The taxpayer was not diiriiii*’ the year 11)21 a life in¬ 
surance com{)any within the meanini*' of Section 242 of the 
Kevenne Act of 11)21 for the reason tliat in order that a 
corporation may he considerc'd a life insurance com])any 
within the meaning* of Section 242 of the Hevenne Act of 
1921, it is necessary that at no time diiriiii** the taxable vear 
shall its reserve funds for the fnltillment of insurance con¬ 
tracts other than life insurance* and juinnity contracts (in- 
clndini*' contracts of combined life, health, and accident in¬ 
surance) equal or exceed 00 % of its total reserve 

20 funds. 

Wherefore it is prayed that said petition he denied. 

A. W. OKLOd, 

Snlic'ttor o/ Internal Uerenne, 
Atiorneff for Connni><sioner of Internal Hevenne. 

Of counsel: 

JOHN T). FOLEY, 

Speeial At tome if. 

Bureau of Internal Revenue. 

Now, January 9,1928, the fore»»oin<»- answer certified from 
the record is a true copy. 

[Seal S. Board of Tax Appeals, 1924.] 

B. T). GAMBLE. 

B. I). GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


21 A true copy. 

Teste: 

B. 1). GAMBLE, 

Clerk U. S. Hoard of Tax Appeals. 
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Docket Xo., 878G. 

IIoosiER C^vsuALTY Co., Petitioner, 

V. 

(V)MMissioxEii OF Internal Kevenue, Respondent. 

Pr()nuil<>ated May 13, 1927. 

1. Where a stock insurance company was organized to 
take over the liusiness of a mutual insurance company and 
where onlv a fraction of one share of stock ont of a total 
issue of 2,()0() shares was ac(piired by the members of the 
mutual conpiany, held, that these facts did not constitute a 
reorganization. 

2. Where a stock insurance company on the day it began 
business took over the business of a mutual insurance com- 
])any, which had been issuing combined ])olicies of death, 
health and accident insuraiu'e, and on the next dav took 
over the business of an automoliile insurance company, 
held, that the stock com})any was not for the tii’st fractional 
day of its existence a “life insurance com])any“ as that 
term is defined in section 242 of Ihe Revenue Act of 1921. 

3. The net income of an insurance conpiany, other than a 
lif(‘ or mutual insui*ance com])auy, is taxable under section 
24G of the Revenue Act of 1921 for the vear 1921, at the 
rate ])resci‘il)(‘d by section 230 (a) of that Act. 

4. Where a stock insui’ance com])any assumed the risks 
of a mutual insurance company in consideration of the 
transfer- to it of the net sui’])lus of the mutual (*om])any, 
held, that the transaction was one of reinsui*ance and that 
the net surplus so receivinl was a single net pi'emium and 
was income to the stock insurance company in the year re¬ 
ceived. 

Harry A. Fellows, Fs(]., and Will If. Latta, Esep, for the 
petitioner. 

J. 1). Foley, Es(j., for the res])ondent. 

This proceeding involves the redetei'mination of a de¬ 
ficiency in income and ])rofits tax for the year 1921, in the 
amount of .$35,42G.71, arising from the fact that the C^om- 
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missionor has determinod tliat the rot amount of $105,909.00 
received in 1921 by the petitioner from a mutual insurance 
company of the same name was a net premium for tlie re¬ 
insurance by the ])etitioner of the risks of the mutual com¬ 
pany. 

Findin<‘'s of Pact. 

The Iloosier (kisualty Company, a mutual and non-stock 
insurance company, and hereinafter referred to as the 
^futiial Company, was or»-anized under the laws of the 
State of Indiana as a mutual insurance company, in the 
year 1907. About 90 per cent of the ])olicies issued by said 
company were what was styled “Perfect IVjlicy.’’ The 
material provisions of this policy i-(‘ad: 


O*) 


Iloosier (kisualty Company, 

Health and Accident Insurance, 

Indianapolis, Indiana, 

(Hereinafter called the Company,) 

In consideration of the ])olicy fee of $2.00 and of the pay¬ 
ment of the i)reniium of 1.00 Dollar iii advance, and of a])- 
l)lication hereof, coj)y of which is endorsed hereon and 
made a part of this contract, does hereby insure John Doe, 
the person described in “said ap])lication,” who states his 
occupation to be car loader, duties handling* sacks, subject 
to all of the provisions, conditions and limitations herein 
contained and endorsed hereon, and not otherwise, from 12 
o’clock noon, standard time, of the day this contract is 
dated, until 12 o’clock midnight, standard time, of the last 
day of September, 1910, and for such further periods, 
stated in the renewal receipts, as the ixayment of said pre¬ 
mium as s])ecified in “said application” will maintain this 
policy and insurance in force, to-wit: 

Accident Indemnity—Total Loss of Time. 

(a) At the rate of $30.00 dollars per month, for a period 
not exceeding twenty-four consecutive months against total 
loss of time resulting uecessaiMly, directly and inde])end- 
ently of all other causes from bodily iujin*i(‘s otluu* lliaii 
such as result in one or more of the specific losses mentioned 
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ill parai>rai)li (c), olTectod tliroiii>li oxtonial, violonl aiul 
accidental means, and which immediately, wluilly and con¬ 
tinuously from date of accident disable and ])revent the As¬ 
sured from performing’ every duty pertainino- to any busi¬ 
ness or occuiiation, not exceeding twenty-four (!24) con¬ 
secutive montlis for any one injury. 


Accident rndemnitv—Partial Loss of Time. 


(b) But, if such injuries so received shall wholly and 
continuously from date of accident disable and ])revent the 
Assured from ])erforming one or more im])ortant daily 
duties pertaining to his occupation, or in event of like disa- 
bilitv immediatelv following total disability, oi- in (*vent of 
total disability not immediately following injury, the (kun- 
])any will jiay the Assured for the jieriod of any such disa¬ 
bility, not exceeding six ((i) consecutive months, lifty ])er 
cent of the rate s])ecitied in paragraph (u). Provided, that 
the maximum ])(‘riod for which indemnity shall ])e ])aid 
under ])aragraj)hs (a) and (h) hereof shall not exceed 
(24) twenty-four consecutive months. 

S])ecitic Indemnity. 

(c) But, if any of the following s])ecit\c loss(*s result 
solely from “such injuries” as delined in ])aragraphs («) 
or (/>), within ninety days from date of accident, the 
amounts stated below shall be ])aid regardless of tln^ length 
of disability or any other or additional injuries, to- 

wit : 

23 For loss of Life, Three Hundred Dollars (The 

principal sum). 

For loss of ]h)th Hands, l)y severance at or al)ove the 
wrist joint, the principal sum. 

For loss of Both Feet, by severance at or above the ankle 
joint, the principal sum. 

For loss of One Hand and One Foot, by severance at or 
above said joints, the principal sum. 

For loss of Fntire Sight of Both Fves, if irrecoverably 
lost, the principal sum. 

Foi* loss of Fit her Hand, by severance at or above* the 
wrist joint, one-half the i)rincipal sum. 

3—4704a 
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For loss of Piitlior Fool, by sevoraiico a1 or almvo the 
ankle joint, one-half the principal sum. 

For loss of Entire Siuht of One Eye, if irrecoverably lost, 
on(‘-t}iird the principal sum. 

AVliicli amounts are to he ])ai(l and received in lieu of any 
other indemnitv, and shall mc'asnre the total liahilitv of the 
Company under the circumstances stated, all other provi¬ 
sions of this ])olicy to the contrary notwithstanding’. 

Double ludemnitv. 

{(J) But, if such injuries ar(‘ sustained by the Assured 
(1) while passively riding as a passenger within the en¬ 
closed [)art of any railway ])assenger car provided for the 
exclusive use of ])assengers and propelled by steam, cable, 
compressed air or electricity; (12) or, while so riding as 
a passenger on board a steam vessel licensed for the 
regular trans])ortation of ])assengers; and such injuries 
shall l)e due directly to or in consecpience of the wrecking 
of such car or vessel, then the (h)m])any will ])ay double 
the indemnity, otherwise ])ayable under })aragra])hs (a) or 
(c), as the case may be. 


Fifty per (k*nt Accumulation. 

Each consecutive yearly nuiewal of this ])olicy shall add 
ten per cent, to the original amount specitied above refer¬ 
ring to specific indemnity; but all su(‘h additions shall never 
exceed fifty per cent of such oi’iginal amounts. 

Surgeon’s Fees—Xon-Disabling Injuries. 

(e) Or, if “such injury” sustained by the Insured shall 

not disable him or entitle him to anv other indemnitv under 

• » 

this policy, but shall reipiire surgical treatment by a legally 
qualified surgeon, the Com])any will reimburse him for the 
cost of such treatment in an amount not to exceed three 
dollars, provided, that the attending surgeon’s receipt and 
affidavit on the Com])any'’s blanks are furnished the Com- 
panv within ninetv davs from date of the accident. 

1 » ft • 


Illness Indemnity. 

Full Indemnity. 

(/-I) Or, at the rate of $o().()() Dollars ])er month, after 
the first seven days, for a period not exceeding twelve con- 
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secutive months, tliat tlic Insinvd is necessarily and eon- 
tinuoiislv eoidined within the house and therein reanlarlv 

• O • 

visited by a legally (inalitied ])hysi(*ian, solely by 
24 reason of illness or disease, other than as herein¬ 
after referred to or pi-ovided for, that is contracted 
and begins, after this ])olicy has been maintained in con¬ 
tinuous force for thirtv da vs; and that whollv and con- 
tinuously disables the Assured from performing every duty 
pertaining to any business or occipiation. 

Partial Indemnity. 

(/-2) But, at One-Ilalf the rate as provided in Clause 
F-1, not exceeding two consecutive months, for a ])eriod of 
convalescence immediatelv following such confinement in 
the house, or by reason of any non-contining illness during 

which the Insured shall be whollv and continuouslv dis- 

• » 

abled and jirevented from ])erforming eveiy duty ])ertaining 
to any business or occipiation, and is regularly treated by 
a legally (pialitied ))liysi(‘ian. Pi*ovided, that the maxi¬ 
mum period for which indemnity shall be paid under 
Clauses F-1 and 2 hereof shall not exceed twelve consecu¬ 
tive months. 

Provided, that indemnity nndei* this Part shall not be 
paid for disabilitv due directiv or indii*ectlv to venereal 
disease or to anv illness not common to both sexes. 


Funeral Indemnitv. 

But, if the death of said memlxM* results from sickness, 
not exempted or otlH‘rwis(‘ ])i‘()vid(‘d fni*, in this ])olicy, 
originating after this certifu'ate has been continuously for 
thirty days, without deliininency, in full forc'e and effect, 
immediately pi*e(‘eding the b(*ginning of said sickness th(‘ 
(k)m])any will pay in lien of any otlnu* indemnity, $100.00 
funeral indemnity, but if Ixuielits acciMuxl from si(*kness, 
according to ])aragra])h (/), excecxl the amount of the death 

indemnitv of this contract the beneficiarv shall rc'ceive said 

• • 

amount in lieu of said death indemnitv. 


S])ecial Diseases. 

(//) Or, if th(‘ Assui’ed contracts rheuniatism, consuni])- 
tion, tuberculosis, ])aralysis, sciatica, neuritis, BrighCs 
disease, lumbago, cancer, hernia or any chronic disease 
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iirior this ])olic‘y has bcuMi maiiitaiiiod in continuous force 
for thirty days immediately precedini*-, the (yompany will 
pay the Assured the same rate of indemnity as ])rovided in 
parai>raph (/), subject to the provisions and conditions of 
said ])a]'a,i;ra])h, for a ])eriod not exceedinj;- three consecu¬ 
tive months. 


The ^[utual (^om])any also issued other policies called 
‘M^ommercial lh)licies/’‘ coverini;* accidental death only, 
and which were issued on a (piarterly or annual premium 
})aym<‘nt plan. In January, 1021, the Mutual Company 
had accumulated a net sur])lns of $105,950.01. In January, 
1021, (\ ir. Brackett was the president of the ^lutual Com- 
])any, AV. 11. Latta was vi (‘0 president, and C. W. Bay was 
secretai'y and treasurer. These persons wei’e also directors 
of the Mutual Company. In the latter part of 1020, the 
above oHicers and directors controlh'd and operated 
25 in the same office a reciprocal insurance association, 
writing' automobile insurance for fire, theft, collision, 
and property damage coverages. Tlu'y owned an agency 
which controlled the insurance association through con¬ 
tract arran,i»'ements. Beinc: desirous of consolidating: all 

of the business transacted bv them in the same office and 

• 

of aciplirini*’ sufficient funds from the Mutual Company 
with which to purchase the automobile insurance business, 
and since this could not be accom|)lished under the charter 
lu'ld by the Mutual Company, the above-named persons 
pro])osed to and did organize the petitioner company, here¬ 
inafter called the Stock Company, with a cay)ital stock of 
$100,000, of which $50,000 was issued and paid for at once 
and the balance to be issued, as hereinafter stated. In 
order to effect this change, the followin,i>: letter was sent 
to every ])olicyholder in the company: 

11. Brackett, President. (\ AV. Bay, Sec’y-Treas. 

lloosier (kisualty Company, 

Health and Accident Insurance, 

Indianapolis. 

Dear Sir: 

This is to give notice that a special meeting of the policy 
liolders of the Hoosier Casualty Company, is to be held at 


IIOOSIKK C ASL'ALTY CO. VS. COM MR. OF INT. REV. 


21 


the ofiiee of the ('om})aiiy, lolO Fleteher Saviiii;s and Trust 
(\)mi)aiiy Rulldin^’, Indianapolis, Indiana, on Saturday, 
January 1, 1921, at 9:00 A. .M. OJie ])n]*})ose of this meet¬ 
ing is to aet upon a contract whereby the insurance of tliis 
(V)m])any will he taken over and conducted by a coni])any 
to he known as The TToosier (kisnalty (^om])any. 

This new com])any will be managed by the same persons; 
operated in the same manner as the present Iloosier Cas¬ 
ualty Company, the only difference being that it will be a 
stock com])any with a capital of one hundred thousand dol¬ 
lars, while the ]M‘esent com])any is a ^Mutual Company. 

The pi’esent com])any, as a mutual company, is obliged by 
law to have a condition in its ])olicies giving the ])ower to 
levy extra assessments. This is objectionable to the public 
and a disadvantage in competition for business. It is not 
liked by many of onr policy holders. 

The new “The Iloosier (Visually (V)mpanv,“ as a stock 
com])any will completely do away with this condition in its 
])olicies and there can be no extra assessments. This is an 
advantage to yon as a imbK-y holder, a great advantage to 
onr agency force, and a soni*(*e of strength to onr (^()m])any. 

The plan and contract under which these changes are to 
take place must, under the law, be ap])roved by the 
26 Insurance Department of the State of Indiana, which 
assures yon that your interests are pi'otected, and 
your policy will not be changed in any way excej)! that extra 
assessments can not be made. 

The changes will result in a greater, stronger and better 
Iloosier than is ])ossible under the present assessment Tn- 
snrance laws under which we now o|)ei‘ate, and with 

Xo change in management. 

No change in the gemn’al conduct of the business. 

No change in the cost of vonr insurance. 

No change in benefits provided for in your ]K)licy. 

No extra assessments possible. 

Very truly yours, 

r. H. BKA(J\FTT, 

PrcfiuJciit. 

C. W. RAY, 

Sec’}f-T reas. 

This letter appears to have received the approval of the 
Insurance Commissioner of the State of Indiana, which ap- 
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])roval he exi)ressed in letter date I I)eeeinl)er 23, 1920. On 
the 30th day of December, lt)20, Kle Stanshnry, as Attorney 
(leneral of the State of Indiana, tiled his suit in the Siqierior 
Court of Marion (^onnty, Indiana, a.u'ainst the Mutual Com- 
])any, the Stock (^m])any, and the stockholders and officers 
of the Stock Cm])any. After setting- forth the incon)ora- 
tion of the two companies and that the defendants Charles 
II. Brackett was the president of the ^hitnal Com])any, that 
Cvrns AV. Kav was secretarv-treasnrer, that defendant 
Blanche Belser was the l)ookkee})er, William II. Latta was 
the general counsel and Flora Wredge was a stenographer 
in said company, and that the other defendants were wives 
or members of the immediate families of or close relatives 
of said officers, alleged that the pro])osed plan by which the 
Stock (k)mpany shonld accpiire the assets of the ^Intnal 
Company was the resnlt of conspiracy whereby the Stock 
(^ompany wonld accpiire and the defendants become the 
ecpiitable owners of all the business, property and assets of 
the old company without paying any consideration therefor 
to the j)olicyholders and members of the old company. The 
plaintiff* prayed for an injnnction resti*aining the defend¬ 
ants from carrying out their })lan and also for a receiver for 
the Mutual Com])any. Thereafter the court issued the in¬ 
junction apidied for, hnt refused until further hear- 
27 ing to a])i)oint a receiver. On the first day of Jan¬ 
uary, ]92(), the following order was entered in said 
action: 

Come now the parties by counsel in the above entitled 
cause and submits to the Court a compromise agreement of 
said cause, made subject to the approval of the Court. And 
the Court now finds that said agreement should be ap¬ 
proved, and pursuant to said agreement and said finding, 
it is now considered, adjudged and decreed by the Court 
that the injunction be made permanent as against further 
proceedings at the special meeting of the policy-holders of 
the defendant mutual Iloosier (kisualty Company called 
for nine o’clock A. M. January 1st, 1921; without further 
notice to said policy-holders, and that said meeting sliall 
either be adjourned sine (Ue, or at the option of defendants, 
adjourned to a date, not earlier than the 18th day of Jan¬ 
uary, 1921. 

That if said meeting shall be adjourned to such later 
date for the consideration of either the proposed re-in- 
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surancc contract referred to in tlie notice of said special 
meeting of policy-holders theretofore given, and in plain¬ 
tiff’s complaint or to consider any oilier re-insurance con¬ 
tract, or if another meeting shall be called by defendants 
or any of them for any such purpose, then or in either event 
ten days written notice shall be mailed to said stockholders 
notifying said stockholders of the date of said adjourned 
meeting or further meeting, and said notice shall contain 
a statement in such manner as the same may be fully un¬ 
derstood and comprehended by a person of ordinary in¬ 
telligence, in substance of at least the following facts: 

1. The name of the re-insuring Company. 

2. Whether a stock Company or a Mutual Company. 

o. Whether a newly oi*ganized Company or an old and 
established company, and if an old and established com- 
l)any, the amount of insurance in force; if a new company, 
a statement showing who subscribed for all the capital 
stock of such new company. 

4. The consideration to be paid for such re-insurance. 

5. That the i)olicy-holders of the defendant mutual 
lloosier Casualty Company are the equitable owners of all 
the property, assets and business of said company, sub¬ 
ject to the corporate right of said company to use the same 
for its corporate purposes and to discharge its corporate 
obligations; the legal title being vested in said company, 
and that if a stock company shall reinsure the business of 
said defendant mutual company, in consideration of the 
transfer to it of the business, property and assets of said 
mutual company, then all the interests of said policy¬ 
holders in said property, assets and business will be trans¬ 
ferred to said stock company and its stock-holders, and not 
to its policy-holders except that same will remain a se¬ 
curity for the insurance covered by the policy of said 
policy holders. 

(). That there is no statute authorizing the re-incorpora¬ 
tion of the defendant mutual lloosier Casualty Company, 
and that the defendant The lloosier Casualty Company is 
not a re-organization of that company, and that if any of 
the policy-holders of said defendant Mutual Com- 
28 i)any desire to purchase any of the stock of said new 
comi)any anti will forward tlieir certified check there- 
tor to the i)resident of the defendant mutual company, 
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stock to an amount equal to an i*quity in the mutual com¬ 
pany standing to the credit of his policy, after all debts 
of that company are ascertained, may be })urchased and 
will be issued to said policyholders at par. 

7. Said notice shall not contain a statement in sub¬ 

stance or otherwise, that any State department or officer 
is chargeable by law with tin* duly of I lie of 

the interests of said policy-holders with refrence to said 
maiier of said re-insurance. If in fact the proposed re¬ 
insurance contract has been either submitted to or approved 
bv the Commissioner of Insurance of the State of Indiana. 
Said notice mav so state. 

8. Idiat if said re-insurance contract shall be a])proved 
at said meeting by at least two-tliirds of the policy holders 
present in person or rejiresented by proxy, the business, 
protierty and assets of the defendant, ^lutual Company 
will be transferred to the new or re-insuring company. If 
not so ai)proved, then the property, business and assets of 
said defendant mutual company will remain in it and the 
business of said company will be carried on upon the as¬ 
sessment plan as heretofore. 

!). The draft of such notice before mailed out shall be 
submitted to the Court for its approval. 

10. And it is further adjudged that defendants pay the 
costs of this action. And leave is given to withdraw from 
the tiles the papers tiled in this cause. (Italics supplied.) 

Thereafter, on January (ith, the following letter was sent 
to each jiolicy-holder of the Mutual (Vnnpany: 


Iloosier (^asualty (Vimpany, 


Health and Accident Insurance, 


Indianapolis. 

January 0,1921. 

Deah Sir: 

About November 30,1920, you received notice of a special 
meeting of the policyholders to consider and pass upon a 
proj)osed contract by which the business of this company 
was to be transferred to a new stock company to be named 
The Iloosier (Casualty Company, which meeting was to be 
held January 1, 1921. 
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A quest ion lias arisen as to the suflieieiicy of the notice 
given for that meeting and therefore, by agreement with 
the Attorney General, the meeting has been postponed to 
January 18, 1921. 

29 You are further notitied that since the last notice 

was gi\'en you, a new company has been incorporated 
under the laws of Indiana, named The lloosier Gasualty 
(^onipany. This is a stock company with a capital of One 
Hundred Thousand Dollars. There being no law by which a 
mutual conqiany could be changed into a stock company, a 
new comiainy was incorporated. All the stock of this new 
company has been subscribed by the officers and employees 
of the present mutual com})any and members of their fam¬ 
ilies. Its officers are the same as the ollicers of the mutual 
company. 

The funds of the present mutual company are the beiie- 
ticial projierty of its memliers, subject to being used as nec¬ 
essary to protect all policies and jiay all claims and delits 
of the company. l>y a iiroposed contract to be submitted 
to this adjourned meeting on January 18, 1921, this new 
conij)any would assume all policy ol)ligations and claims for 
benelits, and jdl the debts of tlie i)resent mutual company, 
and would have transferred to it all the proi)erty and funds 
of the mutual company as a consideration for being bound 
to pay these obligations, claims and debts. The legal effect 
of this is that the new stock comi)any becomes the owner 
of the assets and must pay the policies, claims and debts. 

This i)roposed contract was submitted to the Commis¬ 
sioner of Insurance of Indiana and has been approved by 
him bv the following language: 

“I have gone over this contract carefully and am pleased 
to give you herewith my approval of the same.” 

You are therefore hereby further notitied that the ad¬ 
journed meeting of the members of the mutual lloosier 
Casualty Company will re-convene at the office of the com¬ 
pany, 1510 Fletcher Savings & Trust Company Building, 
Indianapolis, Indiana, on January 18, 1921, at nine o’clock 
A. .M. to consider and i)ass upon the proposed contract. 

If this proposed contract is approved by a two-thirds 
vote of all members then present, it will become effective 
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and the now stock comjuiny will take over and own all the 
assetvS and will assume all policies and pay all claims which 

mav now exist or arise later. 

* 

It* any ])olicy holder desires to do so and will make ap¬ 
plication to Charles II. Brackett, President, at any time be¬ 
fore tliis meeting’, enclosing his certified check for his sub¬ 
scription, he may i)iirchase stock in the new company at 
j)ar to an amount e(pial to an eipiity in the mutual company 
standing to the credit of his policy after all debts of that 
company are ascertained and paid. 


Your truly, 
(Signed) 

(Signed) 


C. II. BRACKETT, 

President. 

C. \V. RAY, 

Sec' y-Treas. 


:io 


The stock of the Stock (kmipany was subscribed 
for as follows: 


C. W. Ray. 

Mrs. C. W. Ray. 

C. II. Brackett.... 

i\Irs. (k II. Brackett. 

W. II. Latta. 

Airs. W. II. Latta. 

<iiii in otlice, no name given 

Blanche Belser .. 

Roy Callahan. 

Son of (k \V. Ray... . 

Brother of V. \V. Rav . . . 


049 

shares. 

1 


(i49 

i i 

1 

( i 

049 

i i 

1 

i i 

10 

i i 

10 

i i 

10 

( i 

10 

i i 

10 

t ( 


Total . 2,000 shares. 

It appears that two j)olicyholders in the ^lutual Company 
each accpiired a ])art of a share, the sum of both parts be¬ 
ing less than one share, and that these fractional shares 
were taken from the shares issued to Mr. Latta. At the 
time of the organization of* the com])any stock to the amount 
of $50,000 was issued to the above ))ersons and paid for in 
cash. AVhile the company was in this (*ondition and on 
January 18, 1921, the following contract was entered into 
between the Mutual (N)mpany and the Stock Comj)any: 
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Contract of ficliisurance. 


This agroenioiil hv and hctwiHMi the lloosicr Casualty 
(^)InI)any hci*(*iiial‘tc‘r rully dcscrilxHl and known as a stock 
(*oin])any, ])arty of tlie first ])art and Iloosior Casualty (%)ni- 
panv hereinafter fnllv desendhed and known as a inntnal 
company, ])arty of the second i)art, witnesseth: 

That whereas, the Iloosier (disnalty (^om])any, ]>arty of 
the first part has been duly iiu'orpoi-ated with an authorized 
capital stock of $1()(),()()() under and pursuant to the laws of 
the State of Indiana, of which amount the sum of $r)(),0()() 
has been ])aid in cash and of which payment in cash of 
$25,000 has been invested, as ])rovided for in the insurance 
laws of the State of Indiana, and duly deposited with the 
Commissioner of Insurance of the State of Indiana and 
said Company has been duly and legally authorized by the 
State of Indiana to en^ai;e in the business of at'cideiit 
and other insuram'e as provided for by the a(*t of 1S52) 
and is now enj^a.cced in the transaction of an insurance busi¬ 
ness under said act. 

And whereas, Iloosier (Casualty Com])any, party of the 
second ])art, is a IMutnal Insurance' Com))any organized 
under the act of 1897 and has been for a number of rears 
conducting an insurance business under said act, and there 
are now outstanding numerous ])oIicies of said party 
til of the second part and it has in its possession money, 
bonds, securities, other j)roperty accumulated in said 
business and has various liabilities for claims arising out of 
its policies and otherwise. 

And whereas, pursuant to written notice sent to each pob 
icyholder of the party of the second part more than thirty 
days prior to January 1st, 1921, said policyholders were 
each and everyone duly notitied that a special meeting of 
said ])oli('yh()lders would be held at 1510 Fletchei* Savings 
and Trust Building — the City of lndianay)olis. State of 
Indiana, at the Home Ollice of said (\)mpany on the lirst 
day of January, 1921, at !):00 A. ]\1. to consider and act 
u])on a contract whereby all policies of said ])arty of the 
second part would be taken over and reinsured by the i)arty 
of the first ])art and at such meeting so held at said time 
and place, ])()licyholders of said party of the second part by 
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majority oT more than two thirds of tlio policyholders then 
present voted in favor of the execution of this contract, 

which contract was then and there read to and dnlv con- 

* 

sidered hv tliem and whereas it was then ordered hv said 
])olicyliolders that the ofticers of said party of the second 
part 1)0 authorized and directed to execute and ])ei‘form this 
contract, It /.s uotr, therefore and hereby agreed. 

1. In consideration of tlie mutual ai;reements, and nnder- 
takini»s lierein contained and the mutual advantages to be 
gained therel)y The lloosier (hisnalty (^ompany, party of 
tlie first i)art, does hereby undertake and agree to fully 
assume and ])erform each and every policy of insurance 
heretofore issued by IFoosier Casualty Company i)arty of 
the second part and now in force, in accordance with the 
terms of ea(‘h and all of said ])olicies, res])ectively and to 
j)ay to the holders thereof and each of them any and all 
sums which may fall due pursuant to the terms of said 
policies. 

2. The Hoosier Casualty Com])any, party of the first part, 
further agrees to assume anv and all further debt of said 
party of the second part made on any account whatsoever, 
and to pay any and all sums whi(*h said i>arty of the second 
part is now or might hereafter become liable for on a(‘- 
count of said contracts, debts or obligations, and in like 
maimer to pay and disi'harge all obligations of said ])arty 
ot' the second ])art Avhich may now exist or may hereartc'r 

come into existence whether bv contract or otherwise to the 

« 

end that said party of the second ])art shall be fully relieved 
of all such contracts, obligations and liabililii's and the same 
shall be fully assumed and discharged by said party ot* the 
first part. 

d. An<l now on its ])art and in consideration thereof, said 
lloosier (kisualty Company, party of the secoiul part does 
herebv make over, assign and transfer and fnllv vest in 
said The lloosier (kisualty Com])any, ])arty of the lirst 
])art all ])roperty, real and personal, description wherever 
situated, of which it may be jiossessed or which it may in 
the future be entitled to receive, to be the absolute prop¬ 
erty of the party of the first part. 

4. This contract with all obligations, rights, titles, and in¬ 
terests hereby transferred and created, shall be in ef- 
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III witness whereof, we liave executed this agreement in 
duplicate, in the city of Indianaiiolis, on the hrst day of 
danuarv, 1921. 

THE IIOOSIEK CASUALTY 
COMPANY, 

Parti/ of the First Part. 
By C. 11. BBACKETT, 

President. 

Attest: 

C. W. KAY, 

Secy. Treas. 


HOOSIEK 


CASUALTY COMPANY, 

Party of Second Part. 


By C. H. BKACKETT, 

President. 


Attest: 

C. AV. KAY, 
Asst. Secy. 


Approved January 1, 1921. 


Insurance Coniniissioner, State of Indiana. 

On the same day tlie assets of the Alntnal Company were 
transferred to the books of the Stock Company. 

At a directors meeting lield on January 19, 1921, hy-laws 
were adopted and tlie following appears on its minutes: 

AVhereas, Charles II. Brackett, C. AV. Kay and AA^. II. 
Latta do now offer for the sum of Fifty Thousand Dollars 
cash, to cause to be assigned and transferred to this com- 
])any all the outstanding automoliile insurance business of 
the United Automobile Insurance Association, excepting 
onlv its liability risks, and with the same to cause to bo 
paid to the Iloosier Casualty Company Sixteen Thousand 
and Fifty Dollars from the United Automobile Insurance 
Association and also to be transferred to the Iloosier 
(kisualty Company $3950.00 par value in bonds of Ibiited 
States Government and also to be paid and transferred to 
the Iloosier Casualty Company $5600.00 in cash, notes, and 
accounts from the United Auto Agency Company and also 
to cause to be transferred to The Hoosier Casualty Com- 
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paiiy all the good will, agency foice and pending business 
of the Ignited Automobile Insurance Association. 

Now Therefore the Board of Directors of the TIoosier 
(^asiially (Vmipany hereby order and direct that said offer 
be acce])t('d and that this (\)m])any do assume and take 
over all such business as a going business in its pi’esent 
condition, exce])t oidy the liability risks of said Association, 
and receive said money and assets and pay to (diaries IT. 
Brackett, (\ AV. Bav, and AV. II. Latta the sum of Fiftv 
Thousand Dollars in cash therefor, all as of this date. 

There being no further business tlie meeting adjourned. 
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Contract. 


danuary 11), 1921. 


This agreement bv and between the Ignited Anto In- 
snrance Association by th(‘ United Anto Agency (^>m])any, 
its attorney in fact, party of the first part and Th(‘ lloosier 
(disunity Company, ])arty of the second jiart witnesseth: 

First. The lloosier (disunity (dimpany had and does 
hereby, in consid(‘ration of the payments and agreements 
therein contained, assume and agree to carry out and [ler- 
form all the outstanding policies of the United Auto In¬ 
surance Association excepting only those ])rovisions re¬ 
lating to the Liability of said association to third ])ersons 
on account of injuries sustained for which the insured 
would be liable in law, and to iiay any and all sums which 
mav be now and in the future come due on account of such 
insurance contracts. 

Second. The United Auto Insurance Association ex¬ 
pressly ri'serves and retains its own liability on account of 
the liability clause in the policy and agrees to iiay and dis¬ 
charge all claims that may arise thereunder. 

Third. The United Auto Insurance Association furtlnu’ 
expressly assigns, transfers and conveys to The lloosier 
('’asualty (^onpiany the good will of its Business, its agency 
force and agency coiitracts and all pending business which 
it may have, to be taken over by the same. The Iloosiei 
(^isualty (k)m])any as a going business. 

Pknirth. The United Auto Insurance Association further 
contemy^oraneously herewith agree to and does ])ay to The 
lloosier Casualty Company the sum of $16,050.00 in cash 
and does hereby assign and deliver to The lloosier Casualtv 
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(^ompaiiy $o,0o0.()0 ])ar value in bonds of the United States 
(Joveniment, all from and after this date to be the property 
of The lloosier Casualty Company. 

Uxecnited in duplicate this Ibth dav of January, 19*21. 

TllK UXITKl) AUTO INSURANCE 
ASSOCTATION, 

P,v THE NIT ED AUTO AGENCY 
COMPANY, 

Its aitoriieif-in-fact. 

(Signed) 

Hv C. II. BRACKETT, 

President. 

THE HOOSIER CASUALTY 
COMPANY, 

(Signed) 

By W. H. LATTA, 

Viee-President. 

Attest: 

(Signed) C. W. RAY 
Heeif. Treas. 

On the same day (January 19, 1921) an entry appears 
on the journal of the Stock Company, showing bonds 
$3,95().()(), cash received from United Auto Associa- 
‘)4 tion, $l(),0r)().()0, and cash received from th(‘ agency 
com])any, $2,272.78. 

On February 19, 1921 a dividend was declared by the 
Stock Company, of $50,000. 

Wlien the remaining $50,000 of stock was issued does not 
appear, but it is shown to have been issued and it is also 
shown that a dividend was declared which is ])recisely the 
amount due on the remaining subscribed stock. 

In its verified report to the Commissioner of Insurance 
of the State of Indiana, the Stock Company states that it 
commenced business January 22, 1921. The Stock Com¬ 
pany issued policies similar to those issued by the Mutual 
Comjiany and also issued policies of automobile insurance 
similar to those issued by the comjiauy whose risks it took 
over. 

Oldniion. 

Milliken: The ])etitioner contends (1) that since the 
policyholders of the Mutual Company had the right to sub- 
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scribe for stock in the Stock Coinpany the latter was es¬ 
sentially the same as the former; (2) that from January 18, 
1921, to January 22, 1921, the Stock Company was a life 
insni-ance coin])any as that term is defined in section 242 of 
the Revenue Act of 1921; (3) that if the Stock Company 
was, when it took over the risks of the Mutual Company, 
an insurance company other than a life or mutual insurance 
company and therefore falls under section 24G of the Rev¬ 
enue Act of 1921, then neither it nor any like company is 
taxable for the year 1921; and (4) that the transaction be¬ 
tween it and the Alutnal Com])any on January 18, 1921, was 
in the nature of a sale and that the net amount of assets 
which it received from the ^Intual Company was in no 
sense a premium for reinsurance. These contentions will 
be discussed in the order set forth. 

(1) In the final oi'der entered in the action brought by 
the Attorney General of Indiana, it is stated: 
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(). That there is no statute authorizing the re-in- 
eorporation of the defend ant mutual Iloosier C(fs- 
naltg Comj)ang, and that the defendant The Iloosier Cas- 
naltg Com pang is not a re-(nganization of that com pang, 
and that if any of the policy-holders of said defendant Mu¬ 
tual (3)inpany desire to piiirhase any of the stock of said 
new company and will forward their ceiditied check therefor 
to the ])resideut of the defendant mutual company, sto(*k to 
an amount e({nal to an equity in the mutual com])any stand¬ 
ing to the credit of his policy, after all debts of that com- 
])any are ascertained, may be piiivliased and will be issued 
to said policyholder at par. (Italics supplied.) 

If there is any merit whatever in ])etitionei‘’s first con¬ 
tention, the above exceri)t from the final order in the pro¬ 
ceedings in the Sn])erior Court in Marion (^ounty, Indiana, 
together with the fact that onlv a fraction of one share of 
a total of 2,000 shares was subscribed by policyholders in 
the old company other than the office force and their rela¬ 
tives and friends, disposes of the (question adversely to 
petitioner. 

(2) The petitioner contends that from January 18, 1921, 
to January 22, 1921, it was a life insurance company as that 
term is defined in section 242 of the Revenue Act of 1921. 
That section reads: 
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That wlion used in this title the term ‘‘life insurance com¬ 
pany” means an insurance company engaged in the busi¬ 
ness of issuing life insurance and annuity contracts (in¬ 
cluding contracts of combined life, health, and accident in¬ 
surance), the reserve funds of which held for the fulfill¬ 
ment of such contracts comprise more than 50 per centum 
of its total reserve funds. 

The res})oudeiit coiitcMids tiiat under the a])ove statute 
the business of the petitioner, irrespective of whether it 
entered into the automobile insurance business or not, was 
not life insurance between the dates of January 18, and 
January 22, 1021. lie points out that by far the greater 
portion of the risks assumed by the petitioner was for 
liabilities arising from accidents and health, and that but 
a small proj)ortion of the liability was for natural death. 
In view of the conclusions we have reached on this point, 
it is not necessary for us to decide this question. 

3(i The contention of the petitioner is based on the 

assumption that on January 18, 1921, the petitioner 
was doing a life insurance business, and that it did not take 
over the automobile insurance business until January 22, 
1921. While petitioner’s secretary-treasurer testified to 
this effect, his testimony on this point is quite uncertain. 
He was asked: 


(By Mr. Latta:) 

Q. Now, Mr. Kay, you may state upon what date in Jan¬ 
uary of 1921 the transfer provided for by this contract 
dated January 19th actually took place, the transfer to the 
Hoosier Casualty Comi)any of the pro})erty and so forth of 
the automobile insurance company. A. 1 am not so sure 
of the date, whether it was the 18th or 19th or 22nd. The 
Court proceeding upset us on those different dates. 

Q. Well, to refresh your recollection, was not the mutual 
Hoosier Casualty Company taken over on the 18th and 
insurance, or automobile insurance, taken over on the 22nd ? 
A. Yes, I believe that is right. 

Opi)osed to this are the facts that the contract between 
the petitioner and the automobile insurance concern was 
made on January 19, 1921, and that the assets of that con- 
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corn woi'o sot up on petitioner’s ])ooks on the same day. 
The (piestion ot* on wliat day the petitioner l)egan ])usiness 
is still further confused hy its veritied report to tlie Com¬ 
missioner ol* Insurance of Indiana, wherein it is stated that 
it began I)usiness on dannary 2‘J, 1921. The outstanding 
fact is that it was the ])rimary purpose ot* the otlice force of 
the ^lutual (kjmj)any in organizing the new company to 
consolidate the automobile insurance concerns, all of which 
they controlled, with the insurance business of the Mutual 
Comi)any. It was also their prupose to use the surplus 
funds of the Mutual (^ompany in purchasing these other 
concerns and this puri)ose they could not accomplish until 
they had brought these funds under their control. As soon 
as they were in conti'ol they voted to pay $r)0,()()() of said 
surplus funds to C. 11. Brackett, C. W. Kay and W. H. 
Latta, for, with certain exceptions, all the outstanding 
automobile insurance, certain si)ecitied assets, and the good 
will of the United Automobile Association. 
oT It thus ai)pears that these transactions which took 

place in the space of two days were parts of a general 
scheme. They can not be sei)arated. We must look to the 
substance and that substance is that the new corporation 
was organized for the j)urpose of accpiiring the business of 
two existing, going concerns and this was accomplished as 
soon as the funds of one conc(‘rn could be used to purchase 
the business of the othei’. 

In order to be classiHed as a life insurance cf)m])any, sec¬ 
tion 242 recpiires that an insurance company be “engaged 
in the business’’ of issuing the character of policies therein 
specified. It is not necessary in this case to decide what 
length of time must ola])se or what acts must be done before 
a company can be said to be engaged in a Inisiness. It is 
sufficient to point out that the ])etitioner was on January 18, 
1921, in the throes of birth, that on that date it had not 
adopted its by-laws, that but one night interven(‘d between 
the acquisition of the risks and assets of one company and 
those of the other, and that the accpiisition of lioth was 
necessary to the fnltillment of the scheme. It cannot be 
lield that the petitioner was engaged in one class of business 
for a fraction of a day and ovei- night changed its classifica¬ 
tion. It is clear that the petitioner, when it took over the 
risks and assets of the Mutual Company, was not a life in- 
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suraiict^ company as that term is (Icliiiod in section 242 of 
the Revenue Act of 1921. 

(3) Tlie portions of the Revenue Act of 1921 wliicli are 
applicable to the jietitioner’s third contention are the fol¬ 
lowing : 

Sec. 24() (a) That, in lieu of the taxes im])osed by sections 
230 and 1000, there shall be levied, collected and paid for 
the calendar year 1922, and for each taxable year thereafter, 
upon the net income of every insurance company (other 
than a life or mutual insurance com])auy) a tax as follows: 

(1) In the case of such a domestic insurance company 
the same ])ercentage of its net income as is inijjosed u])on 
other corporations by section 230. 

38 Sec. 230. That, in lieu of the tax imposed by sec¬ 
tion 230 of the Revenue Act of 1918, there shall be 
levied, collected, and ])aid for each taxable year u])on the 
net income of every corporation a tax at the followins^ rates: 

(a) For the calendar year 1921, 10 ])er centum of the 
amount of the net income in excess of the credits provided 
in section 230; and 

(h) For each calendar year thereafter, 1211> ])er centum 
of such excess amount. 

Sec. 234. (a) That in computing* the net income of a 
corporation subject to the tax imposed by section 230 there 
shall be allowed as deductions: 

«****•• 


(10) In the case of insurance companies (other than life 
insurance com])anies), in addition to the above (uidess 
otherwise allowed): (A) The net addition recpiired by law to 
be made within the taxable year to I’escnwe funds (inclndini*’ 
in the case of assessment insui’ance com])anies the actual 
de])osit of sums with State or Territorial officei’s ])ui\suant 
to law as additions to i^uarantee or reserve funds): and 
(R) the sums other than dividends ])aid within the taxable 
year on policy and annuity contracts. After December 31, 
1921, this subdivision shall apply only to mutual insurance 
companies other than life insurance companies. 

No | 2 :ood reason can be advanced why ron< 2 :ress should 
intend that insurance companies other than life or mutual 
companies should escape taxation for the year 1921, and 
petitioner advances none. It stands on the cold letter of 
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section 246. The fallacy of this contention is that it over¬ 
looks s(‘ction 230, which is expressly referred to in section 
246. Section 230 provides one rate of taxation for the year 
1921, and another rate for all subsequent years. It is there¬ 
fore reasonable to conclude that what is meant by section 
246 is that the taxes imposed therein are in lieu of the taxes 
imposed by section 23)0 for years subsequent to 1921. Pe¬ 
titioner also overlooks the ])rovisions of s(‘ction 234(n) 
(10), which give to it and similar companies a deduction 
peculiar to the year 1921 alone. II(‘re we have the 
3)9 contention of tlie petitioner that no tax is imposed for 
the year 1921, although Congress has granted toit and 
similar companies a deduction which ])ertains solely to 
that veai*. This results in an absurditv, and a statute 
should, if possible, be construed so as not to reach such a 
result. Thus, it is stated in section 489 of Lewis’ Suther- 
laml Statutory Construction (2d ed.) : 

A constiTiction which must necessarily occasion great ])nb- 
lic and private mischiefs must never be pi’efei*red to a con¬ 
struction that would occasion neither * * * uidess the 

t(U‘ms of the instrument absolutely recpiire such ])reference. 
* * * A statute mav be construed contrarv to its literal 

meaning when a literal construction would result in an ab¬ 
surdity or inconsistency and the words are susce])tible of 
another construction which will carrv out the manifest in- 
tention. 

Construing sections 246, 230, and 234 together, the con¬ 
clusion can not be escaped that it was the intention of (’on- 
gress to tax the petitioner, together with similar companies, 
on its md income for the vear 1921 under and at the rate 
])rovided by section 230 (u). 

(4) The transaction of January 18, 1921, between the i)e- 
titioner and the ^lutual Company was made pursuant to 
section 4753 of Burn’s Annotated Indiana Statutes, which 
in ])art provides: 

Xo such cor})oration, association or society, organized 
under the laws of this state, shall transfer its risks to, or 
reinsure them in any other corporation, association or so¬ 
ciety, unless the contract of transfer or reinsurance is fn\st 
submitted to and approved by a two-thirds vote of a meet¬ 
ing of the insured, called to consider the same, of which 
meeting a written or printed notice shall be mailed to each 
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member, certificate or policy liolder, at least thirty days be¬ 
fore the day fixed for such meeting. 

It is well to remember at this point that the funds trans¬ 
ferred were the ecpiitable property of the policyholders in 
the Mutual Company. Federal Life Ins. Co. v. Kerr, 173 
Ind. ()13; 89 N. K. 399, involved a contract between the 
Model Life Insurance Company, an Indiana mutual 
40 insurance company, and the Federal Life Insurance 
Company, under which the Federal Life Insurance 
Co. assumed the risks of the Model Life Insurance Co. only 
to a limited extent. The (\)url, in speaking of the funds 
transferred, said: 

Appellee’s insured had contributed to create the fund, 
and appellant had contributed nothing. In good conscience 
and by exjiress statute (section 7) it was a trust fund for 
the policy holders of the Model, a mutual company, and is 
attempted to be transferred to another company without 
liability of the latter to account for it for the benefit of those 
having an interest in it. Certainly any surplus or reserve 
belonged to the members. United States, etc. Co. v. Spinks 
(Kv.) 96 8. W. 889, 13 L. R. A. (X. 8.) 1053; Parish v. 

F., etc.. Co., 60 App. Div. 11, 69 N. Y. 8upp. 764. 

8o it appears that the policy holders of the Mutual Com¬ 
pany agreed to the transfer of the net fund, which in equity 
belong to them, to the petitioner in consideration of the fact 
that they were insured by the petitioner. To say that the 
assumption of the general indebtedness of the Mutual Com¬ 
pany by the petitioner played any important ])art in the 
transaction would be to overlook the facts of the case and 
es])ecially the letters which the office force wrote to the vari¬ 
ous policy holders. The character of a transaction like the 

one under consideration is thus stated bv Coolev in his 

« * 

Briefs on the Law of Insurance, vol. I, p. 517: 

Thus, where one company assumes all the risks of another 
company retiring from business, entering into a contract to 
protect the retiring company from liability on the policies 
assumed, this is properly a reinsurance contract or policy. 

While the term “reinsurance” includes a contract 
whereby one insurance company agrees to indemnify an¬ 
other insurance company on account of risks which the lat¬ 
ter is carrying and continues to carry, it also includes a con¬ 
tract such as we have before us. This is in accord with the 
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decision in People v. American P* ntral fns. Po., 179 Mich. 
371; Idf) X. W. 235, wliere it said: 

The lerm ‘‘reinsurance” has two nieanin.i>s. AVhen a 
tire insurance company, with the consent of the insured, is 
substituted for another lire insurance coni])any so that tlie 
insured releases the original insurer and looks to the sub¬ 
stituted company alone, reinsurance has been effected. A 
com])any desiring to cease doing* business entirely, or in a 
l)articular state, may thus reinsure its risks. 

41 Compare Federal Life Ins. Po. v. Kerr, supra; 

Federal Life Ins. Po. v. Barnett, 71 Ind. App. 613; 
125 N^. K. 522; Johannes v. PInrnix Ins. Po. 66 Wis. 50, 27 
N. AV. 414; Meifer v. National Snretp Po., 90 X. J. L., 126; 
100 Atl. 164; irc/7 v. Federal Life Ins. Po., 264 111., 425; 
106 X. K. 246. 

The net surplus was ])aid to the ])etitioner in consideration 
of its contract to reinsure the members of the Alutual Com- 
])any. This ])ayment falls within the following definition 
of tiie term “premium” found in 32 C. J., p 1192; 

The word “premium”, in the law of insurance, has a well 
settled and si)ecitic meaning which is well understood. In 
its pro]X‘r and acco])ted sense it means the amount paid to 
the company as consideration for insurance; the considera¬ 
tion for a contract of insurance; the consideration paid for 
a i)olicy of insurance; the amount paid or agreed to be paid 
in one sum or periodically to insurer as the consideration 
for a contract of insurance; the sum which insured is re- 
(piired to pay. 

Tn McPherson Hail Ins. Po. v. Sit ate, 113 Kan. 772, 212 
Pac. 873, it is said: 

The word “premium” appears to be the i)roper term to 
use, in designating the sum which one insurance company 
pays to another on its reinsurance contract. People ex rel. 
Pontinental Ins. Po. v. Miller, 177 X. Y. 515, 70 N. E. 10; 
St. Nicholas hts. Po. v. Mercantile Mutual Ins. Po., 5 Bosw. 
(X. Y.) 238; Insurance Po. v. Insurance Po., 38 Ohio St. 11, 
43 Am. Pep. 413; National Ins. Po. \. Metropolitan Ins. Po., 
226 Til. 102, 113, 80 X. E. 747. 

It is clear that the supreme and controlling consideration 
for the transfer of the net assets of the Alutual Company 
was the fact that the old policy holders secured from the 
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potitioiior the same eliaracter of insurance which had been 
furnished them l)y the Mutual Company. To put it an¬ 
other way, the policy holders agreed to the payment to tlie 
jietitioner of the net surplus in consideration of its sub¬ 
stituting itself for the Mutual (V)mj)any. In short, the con¬ 
sideration for the transfer was insurance and therefore, the 
net sur[)lus i)aid over to the petitioner was a premium paid 
in one sum for insurance. These views correspond with the 
construction placed on this transaction by the Superior 
Court of Marion C\>unty, Indiana, in its order, set forth in 
the Findings of Fact, and in compliance with which 

42 the petitioner ol)tained ])ossession of the assets of the 
Mutual company. 

It is contended l)y the petitioner that the net surplus can 
not be treated as a premium for reinsurance for the reason 
that it greatly exceeds, as petitioner asserts, the amount 
necessary to ])rocure such reinsurance. This only means 
that the petitioner made an extremely good bargain. If 
so, it is a matter with which we have no concern. 

Judgment will he entered for respond-. 

Now, January 9, 1928, the foregoing oiiinion certified 
fi’om the record is a true copy. 

[Seal U. S. Board of Tax Apj)eals, 1924.] 

B. I). GAMBLE. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

43 United States 'Board of Tax Ap])eals, Washington. 

Docket No., 878G. 

IIoosiER Casualty Company, Petitioner, 


Commissioner of Internal Revenue, Respondent. 
Order of Bedetennination. 

Ihirsuant to the Board’s findings of fact and opinion, 
promulgated May 13, 1927, it is 
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Ordered and decided: That, ui)Oii redetermination, there 
is a deficiency for the year 1921 in the amount of $35,426.71. 
(Signed) JOHN B. MILLTKKX, 

Member United States Board of Tax Appeals, 


A true copy. 

Teste: 

[Seal U. S. Board of Tax Appeals, 1924.] 
B. D. GAMBLE, 

Clerk U. S, Board of Tax Appeals, 
Dated Washington, D. C., ^lay 20, 1927. 


Now, January 9, 1928, the foregoing Order of Redetermi¬ 
nation certified from the record as a true copy. 


[Seal U. S. Board of Tax A[)peals, 1924.] 


B. D. GAMBLE, 

Clerk U, S, Board of Tax Appeals. 


44 Filed Nov. 12, 1927. United States Board of Tax 

Api)eals. 

United States Board of Tax Appeals. 

Docket No., 8786. 

lIoosiER Casuai.tv C\)mpany, Petitioner, 


vs. 

David 11. Bi^air, Commissioner of Internal Revenue, 

Res])ondent. 

Petition for Review in the Court of Aiipeals of the District 

of Columbia. 

Harry A. Fellows, Attorney for Petitioner, Union Trust 
Building, AVashington, D. C. 
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United States Board of Tax Appeals. 
Docket No., 8786. 

lIoosiER Casualty Company, Petitioner, 


David II. Blaip, (Vnnmissioner of Internal Kevenue, 

Besi)ondent. 

Petition for Uevleic in the Court of Appeals of the District 

of Columbia. 

Now conies lloosier Casualty Company, a corporation, by 
its attornevs Will 11. Latta and llarrv A. Fellows, and re- 
sjiectfiillv shows: 

1 

That the lloosier CVisualty Company is a corporation, 
organized and existing under and virtue of the laws of the 
State of Indiana, with its i)rincipal ollice, residence and 
place of business in the (hty of Indiana])olis. State of In¬ 
diana, which is in the jurisdiction of the United States 
Circuit Court of A])])eals for the Seventh (hrcuit. That 
David 11. Blair is the duly aiipointed, (pialilied and acting 
Commissioner of Internal Kevenue, ai)})ointed and holding 
his olhce hv virtue of the laws of the United States. 

By stipulation of the })arties, which agreement is attached 
hereto as Exhibit A, it is agreed that review of the Board’s 
decision be had before the Court of A})i>eals for the 
46 District of Columbia instead of the United States 
Court of Appeals for the Seventh Circuit. This 
agreement is made in accordance with the provisions of 
Section 1001 (d) of the Kevenue Act of 1926. 


The nature of the controversy is as follows, to-wit: 

The tax])ayer, lloosier Casually Com])any, is a stock in¬ 
surance corj)oration under the jirovisions of Sections 4601 
and 4()02, Kevised Statutes, 1914, of the Laws of Indiana, 
wliicli sections provide: 

6—4704a 
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‘‘4r)01. (48.49) Coininissionors--Xotieo—1. AVlien any 

nnnihor of persons, not loss than nine, shall associate them¬ 
selves toi'i'llun- for the pni'i'ose ('f ori»anizin,i*' an insurance 
company, they shall (lesii»na1(‘ three ])ersons to act as coni- 
mission(‘rs, to sii])eiMn1(‘n(l and receive subscriptions to 
the capital sto('k of such company; and sn(*h commissioners 
shall lirst eive twentv-one da vs’ notice in one or more news- 
pai)ers published in the counties where the suhscri])tion 
l)Ooks are proposed to he opened, statini;’ therein the time 
and place or ])laces of receivini»- su(*h subscriptions. 

4()02. (4840) Amount of Stock—Shares—2. The capital 
stock of any iusuram*e company or.i;anized under this act 
shall not he less thon one hundred thousand (100,000) dol¬ 
lars, in shares not eX(*t‘edin.L;‘ fifty (oO) dollars ea(‘h. But 
such capital slock may he increased by a vote of two- 

47 thirds of the directors: Provided, That anv such 
company may he organized under the provisions of 

this act with a cai)ital stock of not less than fifty thousand 
(.)0,000) dollars, hut shall he limited to insuriiii*' any person 
against bodily infirmity, disahlenumt, and death resulting 
from casualty or accident, and providing benefits for dis¬ 
ability caused by disease, until the capital stock is increased 
to one hundred thousand (100,900) dollars, when such com¬ 
pany may also do insurance gtmerally as provided in this 
act. (As amended. Acts 1901, p. (517.) 

(Revised Statutes 1914, Sections 4(101 and 4(502; Acts 
1901, page (517.) ” 

That said company was organized on the 24rd day of De¬ 
cember, 1920, with an authoiized (*apital stock of $100,000, 
. divided into 2,000 shares of the par value of $50.00 each. 
That subscription hooks for the shares of stock were opened 
for subscription of said stock. That suhscrii)tions for all 
of said shares of stock were received, and $50,000 of said 
subscriptions was ])aid-in by cash. The subscription for all 
of said stock, and the payment into the company of fifty 
per cent, (50%' ) of all subscriptions, authorized the com¬ 
pany to commence the business for which it was organized. 

The taxpayer was organized for the purpose of taking 
over the business, assets and property formerly conducted, 
owned and held by the lloosier C’asualty (^ompany, a 

48 non-stock mutual insurance company, organized and 
existing under Section 4749 Revised Statutes 1914, of 


HOOSIER CASUALTY CO. VS. COM MR. OF INT. REV. ' 4 ?> 


the Laws of Indiana. Section ITd!) of the Ivevised Statutes 
of Indiana, ]>rovides as follows: 

“Any number of persons, not less than live (5), a ma¬ 
jority of whom are citizens of this state, may associate 
themselves together as a cor])oration, association or society, 
for the purpose of transacting the business of life or acci¬ 
dent, or life and accident insurance and for the payment 
or ])artial and permanent disability claims to living mem¬ 
bers upon the assessment plan, etc. 

(Revised Statutes 11)14, Section 47dl), Acts 1897, ]). 

318.)’’ 

The Iloosier Casualty Com])any, a non-stock mutual in¬ 
surance company, as aforesaid, was organized and came 
into existence as a corporation under the provisions of 
Section 4739, Revised Statutes aforesaid, on the 29th day 
of May, 1907. 

The two companies hereinabove' referred to and identi¬ 
fied as separate entities, will hereinafter be referred to as 
(1) the Stock Comiiany and (2) the ^lutual Company. 
The Sto('k Company is the taxpayer luu'ein. 

III. 


That on the 1st day of January, 1921, the Stock Com- 
])any and the Mutual (V)m])any entered into a tenta- 
49 tive contract of agreement whereby the business, 
assets and property of every kind and character of 
the ^rutual Company would be transferred to the Stock 
Company. The business of the Mutual (\)m])any consisted 
of issuing life, sick benetit, health and casualty or accident 
indemnity ])olicies of insurance on the mutual assessment 
plan. Its assets c()m])rised otlice furniture and fixtures, 
and $l()5,9b9.60 in cash. Xinety-nine ])er cent (99%) of 
the said $l()r),9r)9.()0 had been accumulated from ])remiums 
paid by policyholders from the date of its in(*orporation 
up to January 1, 1921, and one per cent (1% ) had been 
accumulated from interest on investments from the date 
of incorporation up to January 1, 1921. 

That on January 6, 1921, the Mutual Company mailed 
a notice to all of its policyholders, calling a meeting of them 
to be held at the offices of the Company, 1510 Fletcher Sav’- 
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iiig's and Trust Comjjany Building.;, Indianapolis, Indiana, 
on Janiiai'y 18, 1921, at nine o’clock A. M., to consider and 
pass upon the proposed contract of January 1, 1921. Prior 
to January (i, 1921, said proposed contract of January 1, 
1921, had heeii submitted to the Commissioner of Insur¬ 
ance of Indiana, and approved by him in the following; 
langTia^e, viz: 

have j>’one over the contract carefully and am ])leased 
to give you herewith my approval of the same.” 

50 That on tlie 18th day of January, 1921, the ])olicy- 
holders of the Mutual (’ompany discussed, coii- 
sid(*red, apjjroved and ratitied the ])ro])osed contract of 
Januarv 1, 1921, and 1)V unanimous vote authorized the 
officers of the Mutual (’ompany to carry the same into elTect 
by transferring all the business, assets, and property of 
the Mutual Company to the Stock Com])any, wliicli was 
done, and the contract was completely and fully .performed 
on January 18, 1921. 


IV. 


The transfer of said business, assets, and y)ro])erty of 
the i\Iutual Company to the Stock Com])any, as aforesaid, 
was made for the following purpose's and no other, viz: 
(1) d’o 1 ‘elieve the policyholders of the Mutual Company 
of the assessment plan of insurance, and (2) to enable and 
(pialify the company to engage in other kinds of insurance 
permitted by the charter of the Stock Company and not 
authorized by the charter of the Mutual Company. It was 
also provided in said transfer that the ])olicyholders of 
the Mutual (’om])any had the privilege of subscribing for 
shares of stock in the Stock (’ompany at ])ar in an amount 
e(piivah‘nt to their e(piities in the sur])lus of the ^lutual 
Company. That is to say, in said transfer it was recognized 
that the assets of the Mutual Company equitably belong 
to the policyholders of the Mutual Company, al- 
bl though the legal title thereto was vested in the said 
Mutual Company, and that after the transfer, both 
the legal and equitable title to said assets would belong to 
the Stock Company and its stockholders. 
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V. 

For the caleiular year ended December 31, 13*21, the 
respondent. Commissioner of Internal Revenue, examined 
and audited the l)ooks and records of tlie taxpayer, and in 
a letter mailed to it on September 9, 1925, proposed to 
assess a deficiency in tax for the calendar year 1921 in the 
amount of $35,42b.71. The respondent erroneously deter¬ 
mined that the amount of $105,959.60, received by the tax¬ 
payer as aforesaid from the Mutual Com]u\ny, was a part 
of taxpayer’s net taxable income for the year 1921. 

VI. 


From the letter of Se])tember 9, 1925, the taxi)ayer filed 
its i)etition for appeal to the United States Board of Tax 
Appeals, assigning errors to the action of the respondent 
in ])r()])()sing to assess said deficiency in tax of $35,42(5.71 
for the year 1921. Said j)etition was filed with the Board 
of Tax Appeals on the 5th day of November, 1925. 

52 The case came on for hearing before the Board on 
the 1st day of February, 1927, at which time evidence 
in the form of written documents and oral testimony of 
witnesses was introduced on behalf of the taxpayer. After 
the hearing of the case, thirty days time was granted by 
the Board for filing briefs. On the 15th day of May, 1927, 
the Board of Tax Appeals made its findings of fact and pro¬ 
mulgated its decision in the case, in which decision the 
Board ap])roves the determination of the Commissioner of 
Internal Revenue, and authorizes him to assess a deficiency 
in tax against taxpayer for the year 1921 in the amount of 
$35,426.71, as jiroposed in the letter of September 9, 1925. 
A final order of redetermination was entered bv the Board 
of Tax Appeals on the 20th day of May, 1927, redetermin¬ 
ing a deficiency in tax against the taxpayer for the year 
1921 in the amount of $35,426.71. 


VII. 


The said taxpayer being aggrieved by the conclusions 
of law contained in said decision and bv the said order of 
final redetermination, desires to obtain a review thereof by 
the Court of Appeals for the District of Columbia. 


46 


UOOSIEil CASUALTY CU. VS. COMMIL OF INT. REV. 

'Wherefore, petitioner i)rays that a transcript of record 
be prepared in accordance with the rides of said Court of 
Api)eals for the District of Columbia and trans- 
53 mitted to the Clerk of said Court for tiling- and ap- 
])ropriate action to the end that the errors com¬ 
plained of may be reviewed and corrected by the Court of 
Appeals for the District of Columbia. 

VIll. 


The i)etitioner alleges that there was and is manifest 
error in the Board’s decision and conclusion, and makes the 
following assignments of error for review thereof:— 

(1) The Board of Tax Appeals erred in holding that the 
taxpayer was not organized for the purpose of taking over 
and continuing the business of the Mutual Company, in ac¬ 
cordance with the laws of the State of Indiana. 

(2) The I>oard of Tax Appeals erred in holding that 
the business, assets, and property of the Mutual Company 
that were transferred to the taxpayer on January 18, 1921, 
in the amount of $105,959.60, was paid to the taxpayer as 
a reinsurance premium and as such was taxable income 
to it. 

(3) The Board of Tax Appeals erred in holding that the 
contract between the ^lutual Company and the taxpayer of 
January 1, 1921, Avas a contract of reinsurance, and that 
the amount of the reserve of $105,951).60 and value of the 
assets and property of the Mutual Company was a premium 

paid for such “reinsurance.” 

54 (4) The Board of Tax Appeals erred in not hold¬ 

ing that the business, assets, and i)roj)erty of the 
Mutual Company, turned over to the Stock (.’ompany on 
January 18, 1921, was paid-in suri)lus of the Stock Com¬ 
pany and became a part of its invested capital in the busi¬ 
ness for which it was organized to conduct; and, therefore, 
not income subject to be taxed. 

(5) The Board of Tax A])peals erred in that it has misin¬ 
terpreted the ])nrpose and meaning of the contract agree¬ 
ment of January 1, 1921, and held it to be a contract for 
reinsurance. 

(6) The Board of Tax A|)peals erred in holding that a 
premium of reinsurance, as it is ordinarily and customarily 
defined, contemplates any greater amount to be paid by the 
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reinsured to the reinsurer than is agreed to be paid to the 
reinsured by the original policyholder or insured. 

(7) The Board ol* Tax Appeals erred in concluding, with¬ 
out evidentiary support, that the ^lutual Company paid a 
larger pi*einium for the reinsurance of its risks than the 
custom of such practice warrants; and thereby holding that 
the $105,951).GO reserve was the payment of a premium 
rather than i)aid-in sui'plus to the Stock Company prepara¬ 
tory to the ^lutual Comi)any ceasing to exist as a company 
for any purpose. 

55 (8) The Board of Tax Appeals erred in conclud¬ 

ing as a matter of law that the contract agreement of 
January 1, 1921, was a different kind of contract from that 
intended by the parties thereto; thereby reading into the 
contract intents that were not contemplated by the parties. 

(9) The Board of Tax Appeals erred in holding that the 
taxpayer’s business from January 1, 1921, to and including 
January 18, 1921, was not exclusively that of a life insur¬ 
ance com])any, under the provisions of Section 242 of the 
Kevenue Act of 1921; because, subseciuent to January 18, 
1921, the taxpayer intended and did engage in the business 
of writing insui*ance of a kind other than life. 

(10) The Board of Tax Apj)eals erred in not holding that 
up to and including the date of January 18, 1921, the tax¬ 
payer was exclusively engaged in issuing life, health, and 
accident policies as defined in Section 242 of the Bevenue 
Act of 1921. 


(11) The Board of Tax Aj)j)eals erred in holding the tax¬ 
payer liable for tax for the year 1921 on income received 
l)rior to and including January 18, 1921, under the provi¬ 
sions of Section 230 of the Kevenue Act of 1921. 

In lieu of excuting bond for review of this case, as re- 
(luired by Section 1001 (r) (1) of the Kevenue Act 
5G of 192G, petitioner has elected to have said tax as¬ 
sessed and collected without ])rejudice of its rights, 
and exhibits to this i)etition copy of recpiest made to the 
Commissioner of Internal Kevenue for assessment, and 
receij)t from Collector showing ])ayment of said tax, which 
are marked B and C for identification. 

(S.) HAKKY A. FELLOWS, 

(S.) WILL IT. LATTA, 

Affonieijs for Pei it loner. 
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57 United States of America, 

Disfrict of Columbia, ss: 

Harry A. Follows makes oatli in due form of law and savs 
tliat lie is one of tlie attorneys of record of the taxpayer, 
Hoosier Casualty Company, a corporation; tliat he has 
read over the foregoing* jietition for i*eview of the decision 
of the Boai’d of Tax A])peals; that he is accpiainted with 
the facts stated in said petition; that the facts stated therein 
of his knowledge are true, and those stated to he on in¬ 
formation and lielief he believes to he true; and tliat he 
verily believes that the taxjiayer petitioner is entitled to 
the relief sought by said review. 

(S.) ’ HARRY A. FFLLOWS. 

Subscribed and sworn to before me this 7th day of Xoveni- 
ber, 1927. 

(S.) ETHEL R. (iCISE, 

[sEAi..] Xohir/j Public, I). C. 

58 Fnited States Hoard of Tax Appeals. 

Docket Xo., 878G. 

Hoosier (^vscaltv (Vimfanv, Petitioner, 


Commissioner of Internal Revence, Respondent. 

Afjrccmcut fitr Hviieir of Abore Put if led Case bi) the iU)urt 
of Appeals of the District of Columbia. 

This agreement between the Hoosier (^asnalty (Vmiiiany, 
])etitioner, by its attorney, Harry A. Fellows, and f^omniis- 
sioner of Internal Revenue, i*espondent, by his attorney, 
C. A. Charest, (leneral Cyonnsel of Internal Revenue, Wit- 
nesseth: 

1. That the petitioner, Hoosier Casualty Coniiiany, is 
a corporation organized and existing under and by virtue 
of the laws of the State of Indiana, with its priiu'ipal ollice, 
residence, and place of business in Indianapolis, Indiana; 
and that for the vear 1921 it tiled its income tax return with 
the Collector of Internal Revenue for the District of In- 
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cliaiia, wliicli is in the jurisdiction of tlie United States Cir¬ 
cuit Court of Api)eals for the Seventh Circuit. 

2. That on the 9th day of Septemher, 1925, the respondent 

mailed a deficiency letter to the i)etitioner ])roposing 
59 to assess a deficiency in tax for the calendar year 

1921 in the amount of $d5,42().71. From said letter 
the petitioner tiled its a])poal to the United States Hoard of 
Tax Appeals. 

3. That said appeal came on for hearing before the Hoard 
of Tax A])])eals on the 1st day of February, 1927, and on 
the 15th (lay of i\Iay, 1927 the said Hoard of Tax Appeals 
made its findings of fact and rendered its decision ai)])rov- 
ing the assessment of th(‘ deficiency ])ro])osed for the cal¬ 
endar year 1921, and on I lie 20th day of ^lay, 1927, entered 
a final order redetermining the deficiency against the ])eti- 
tioner for the year 1921 to be $.‘>5,420.71. 

4. That the petitioner is aggrieved by the com'lusions of 
law contained in the said decision and l)v the said order of 
final redetermination, and desires to obtain a review thereof 
by the United States Court of Appeals of the District of 
Columbia. 

5. Now, therefore, it is agreed between the ])arties that 
a review of the findings of fact, decision, and final order 
of redetermination of the Hoard in said appeal may be had 
before the Court of A])])eals of the District of Columbia 
instead of the Fnited States Circuit (Vmrt of Apjxnils for 

the Seventh (-ircuit. 

()0 This the 1st dav of November, 1927. 


IIOOSIFH CASUALTY (H).MHANV, 

Hy HARRY A. FELLOWS, 

Its Aifomrif. 

DAAHD IT. HLAIR, 

Commissioner of luiernal Revenuey 
Hy C. A. CHAREST, 

General Counsel of Internal Revenue, 

His Atfurnei/. 


7^704a 
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()1 Before the United States Board of Tax Appeals. 

Docket No., 8786. 

IIoosiEii Casualty Company, 
vs. 

Commissioner of Internal Revenue. 


To tlie Commissioner of Internal Revenue, 

Washington, I). C. : 

This is to certify that in the above entitled case, the 
Board of Tax Api)eals on May 15, 1027 promulgated its 
tindings of fact, and rendered a decision apjiroving the 
action taken in tlie deticiency letter dated September 9, 

1925, proposing to assess a deticiency in tax for the year 
1921 in the amount of $25,426.71; and on May 20, 1927 the 
Board entered its final order of re-determination, fixing the 
deticiency in tax for the year 1921 to be $25,426.71. 

This is to further certify that the taxpayer jirojioses to 
file a ])etition witli the Board of Tax Appeals for review 
by the United States Court of Aj)])eals for the District of 
(hilurnbia, in accordance with the provisions of Section 
1001 of the Reveniu‘ Act of 1926; but in order to be relieved 
of the necessity of giving l)ond and doubling the amount 
of said tax, the taxjiayer desires that assessment and col¬ 
lection of said tax of $2>5,42().71, plus any interest 
62 accrued thereof, be made in accordance with the pro¬ 
visions of Section 274 (d) of the Revenue Act of 

1926, wliich said assessment and collection is to be made 
without prejudice to the taxpayer’s rights to prosecute said 
appeal for review, in accordance with the provisions of 
Section 1001 (d) of said Revenue Act of 1926. 


Bv 


IIOOSIPIR CASUALTY COMPANY, 


President. 


Attest : 

[ SEAL. ] 


Secretary. 
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a Notary Pulilic 


State of Indiana, 

County of Marion, ss: 

Personally appeared hel'on',- 

in and for said State and Ponnty aforesaid, the within 

named-, with whom I am personally aecpiainted, 

and who aeknowledi'es that he, as President of the lloosier 
Casualty Company, exeiaited the foregoin<;‘ instrument by 
signing the name of said corporation thereto, by himself 
as President, and caused the seal of said corporation to be 
affixed thereto, for the purposes therein exi)ressed. 
G3 Tliis the — day of November, lt)27. 

[seal.] -, 


]\Iy commission expires-, 


Notary Public. 


Now, January J, H)‘28, the foregoiiiuj Petition for Peview 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. 1). GAMBLE, 

Clerk Board of Tax Appeals. 

G4 Duplicate. 

Notice and Demand for Ineome Tax. 

Form 7G58—Devised July, 1924. 

LTnited States Internal Revenue Service. 

Notice is hereby ^iven that there has been assessed 
against you the amount stated hereon. Demand is hereby 
made for immediate payment of said tax. If payment is not 
made within ten days after date of this notice, the Act i)ro- 
vides that interest at the rate of 1 per cent ])er month will 
accrue from the due date. 

Date Nov. 10, 1927. 


Date:-,-. 

To the Collector of Internal Revenue at Indianapolis, Ind. 

I inclose herewith the sum of $— in payment of the tax 
shown below, 


HOOSIEK CASUALTY CO. VS. COMMR. OF INT. REV. 


Xamo:-, 

Address:-. (Colleetor Internal Heveniio, District 

^lanager, Xov. 10, 10-7, Paid 1.) 

(^ollectoi*'s {)aid stamp: 1021-402400. 274-D. Rev. AgPs 
Jveport, oil. ]ett(‘r, 0-t)-2r). 


Xauu' and address. 


Items. 


Total 

assessment. 


Iloosier Pasnalty (^ompaiiy, 

17)10 Fletcher Trust Bldg., 

Indianapolis, Indiana .... $25,426.71 

hit. to 11/7/27 . 11,204 76 

Xov. GO C Spl. 1. 

lietiiiTi this form with remittance. 


$46,631 47 


Filed Xov. 12, 1027. United States Board of 

Tax Appeals. 

United States Board of Tax Appeals. 
Docket No., 8786. 

lIoosiER Casualty Company, Petitioner, 


Commissioner of Internal Revenue, Defendant. 

The petitioner by its attorneys Will II. Latta and Harry 
A. Fellows requests the Clerk ot‘ the United States Board 
of Tax A^ipeals to make up, jirepare and tile with the (derk 
of the Court of the United States Circuit Court of Apjicals 
for the Seventh (drcuit, in accordance with Rule IV of said 
Court, a transcript of record in the above case as follows: 

(1) The Docket Entries of Proceedings before the Board. 

(2) Pleadings before the Board. 

(3) Findings of fact, oiiinion and decision of the Board. 

(4) Petition for Review. 

Respectfully, 

(S.) WILL H. LATTA, 

(S.) HARRY A. FELLOWS. 

(Seal U. S. Board of Tax Appeals, 1924.) 
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Now, January 9, 1928, the foregoing order of redeter¬ 
mination certified from tlie record is a true copy. 

Jh D. GAMBLE. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 4704. 
Iloosier Casualty Company, appellant, vs. Commissioner of 
Internal Bevenue. Court of Ap})eals, District of Columbia. 
Filed Jan. 11, 1928. Henry W. Hodges, clerk. 
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In The 


Court of Appeals of the District of 

Columbia 


Hoosier Casualty Company, 

Appellant, 


vs. 


No. 4704 


Commissioner of Internal Revenue, 

Appellee, 


BRIEF ON BEHALF OF APPELLANT 


FOREWORD 

The petition in this case is filed by the Hoosier Cas¬ 
ualty Company to have the findings of fact and decision 
of the Board of Tax Appeals reviewed, and its decision, 
holding the petitioner liable for a deficiency in tax for 
the year 1921 reversed. 

The record refers to two corporations by the same 
name, and we believe it will be helpful, if at the outset, 
these two corporations are clearly identified so as to 
avoid confusion. 

The petitioner, Hoosier Casualty Company, is referred 
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to in the record, and will be referred to in this brief, as 
the Stock Company. 

The Stock Company was organized and came into full 
and complete existence as a corporation under the laws 
of the State of Indiana, on December 23, 1920. 

The Stock Company was organized for the purpose of 
taking over the business of the Hoosier Casualty Com¬ 
pany, which is referred to in the record as the Mutual 
Company, and will be referred to in this brief as the 
Mutual Company. 

The Mutual Company was organzied and came into 
full and complete existence as a corporation under the 
laws of the State of Indiana, on the 29th day of May, 
1907. 

The Stock Company is organized under the provisions 
of Sections 4601 and 4602, Revised Statutes, 1914, of 
the State of Indiana, which Sections read as follows: 

“4601. (4839) Commissioners—Notice—1. When 
any number of persons, not less than nine, shall 
associate themselves together for the purpose of 
organizing an insurance company, they shall desig¬ 
nate three persons to act as commissioners, to super¬ 
intend and receive subscriptions to the capital stock 
of such company; and such commissioners shall first 
give twenty-one days' notice in one or more news¬ 
papers published in the counties where the subscrip¬ 
tion books are proposed to be opened, stating therein 
the time and place or places of receiving such sub¬ 
scriptions. 

“4602. (4840) Amount of Stock—Shares—2. 

The capital stock of any insurance company or¬ 
ganized under this act shall not be less than one 
hundred thousand (100,000) dollars, in shares not 
exceeding fifty (50) dollars each. But such capital 
stock may be increased by a vote of two-thirds of 
the directors: Provided, That any such Company 
may be organized under the provisions of this act 
with a capital stock of not less than fifty thousand 
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(50,000) dollars, but shall be limited to insuring any 
person against bodily infirmity, disablement, and 
death resulting from casualty or accident, and pro¬ 
viding benefits for disability caused by disease, until 
the capital stock is increased to one hundred thou¬ 
sand (100,000) dollars, when such company may 
also do insurance generally as provided in this 
act.” 

The Mutual Company is organized under the provi¬ 
sions of Section 4739 of the Revised Statutes of Indiana, 
which Section reads as follows: 

“Any number of persons, not less than five (5), 
a majority of whom are citizens of this state, may 
associate themselves together as a corporation, as¬ 
sociation or society, for the purpose of transacting 
the business of life or accident, or life and accident 
insurance and for the payment of partial and per¬ 
manent disability claims to living members upon 
the assessment plan, etc.” 

On or about the 30th day of November, 1920, the offi¬ 
cers of the Mutual Company, after having discussed the 
matter informally among and with its policy-holders, 
decided it to be to the advantage of the policy-holders to 
change the form and plan of operation in conducting a 
life, health and accident insurance business on the assess¬ 
ment plan. At said informal meetings it was decided that 
the Mutual Company could not be reorganized from a 
mutual company to a stock company, and that the best 
and only policy to be pursued was to form a new stock 
company to take over the insurance business of the Mu¬ 
tual Company. Thereupon, the petitioner, under the 
name and style of the Hoosier Casualty Company was 
chartered, organized and $50,000 of its authorized capital 
of $100,000 was paid in by cash. 

When it was decided, as aforesaid, on or about No¬ 
vember 30, 1920, to change the life insurance business 
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of the Mutual Company from the assessment plan to a 
stock company with a reserve to take care of liabilities, 
a written notice of such proposed change was mailed to 
all the policy-holders of the Mutual Company, calling a 
meeting of them to be held in the offices of the company 
on January 1, 1921. The said notice of November 30, 
1920, to the policy-holders of the Mutual Company pro¬ 
vided, viz: 

‘‘Dear Sir: 

“This is to give notice that a special meeting of 
the policy-holders of the Hoosier Casualty Company, 
is to be held at the office of the Company, 1510 
Fletcher Savings and Trust Company Building, In¬ 
dianapolis, Indiana, on Saturday, January 1, 1921, 
at 9:00 A. M. The purpose of this meeting is to act 
upon a contract whereby the insurance of this Com¬ 
pany will be taken over and conducted by a com¬ 
pany to be known as The Hoosier Casualty Com¬ 
pany. 

“This new company will be managed by the same 
persons; operated in the same manner as the pres¬ 
ent Hoosier Casualty Company, the only difference 
being that it will be a stock company with a cap¬ 
ital of one hundred thousand dollars, while the pres¬ 
ent company is a mutual company. 

“The present company, as a mutual company, is 
obliged by law to have a condition in its policies giv¬ 
ing the power to levy extra assessments. This is 
objectionable to the public and a disadvantage in 
competition for business. It is not liked by many 
of our policy-holders. 

“The new ‘The Hoosier Casualty Company’, as a 
stock company will completely do away with this 
condition in its policies and there can be no extra 
assessments. This is an advantage to you as a 
policy-holder, a great advantage to our agency force, 
and a source of strength to our Company. 
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“The plan and contract under which these 
changes are to take place must, under the law, be 
approved by the Insurance Department of the State 
of Indiana, which assures you that your interests 
are protected, and your policy will not be changed 
in any way except that extra assessments can not 
be made. 

“The changes will result in a greater, stronger 
and better Hoosier than is possible under the pres¬ 
ent assessment Insurance laws under which we now 
operate, and with 

“No change in management. 

No change in the general conduct of the business. 

No change in the cost of your insurance. 

No change in benefits provided for in your policy. 

No extra assessments possible.” 

The notice of the proposed change in the form of 
carrying on the business of the Mutual Company, which 
was mailed to policy-holders on or about November 30, 
1920, was submitted to the Insurance Commissioner of 
Indiana and received his approval as of December 23, 
1920, the date of the organization of petitioner. 

On December 30, 1920, the Attorney General for the 
State of Indiana, thinking fairly and reasonably, of 
course, that the Mutual Company was attempting a re¬ 
organization by re-incorporation, and knowing there was 
no law of the State of Indiana that would permit that to 
be done, filed a suit in the Superior Court for Marion 
County, Indiana, enjoining the two companies and their 
officers and employees from carrying out the proposed 
plan set forth in the notice of November 30, 1920. 

On January 1, 1921, the following final decree was en¬ 
tered in the Attorney General's injunction suit, viz: 

“Come now the parties by counsel in the above 
entitled cause and submits to the Court a compro¬ 
mise agreement of said cause, made subject to the 
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approval of the Court. And the Court now finds 
that said agreement should be approved, and pur¬ 
suant to said agreement and said findings, it is now 
considered, adjudged and decreed by the Court that 
the injunction be made permanent as against fur¬ 
ther proceedings at the special meeting of the 
policy-holders of the defendant mutual Hoosier 
Casualty Company called for nine o’clock A. M. Jan¬ 
uary 1st, 1921; without further notice to said pol¬ 
icy-holders, and that said meeting shall either be 
adjourned sine die, or at the option of defendants, 
adjourned to a date, not earlier than the 18th day 
of January, 1921. 

“That if said meeting shall be adjourned to such 
later date for the consideration of either the pro¬ 
posed re-insurance contract referred to in the no¬ 
tice of said special meeting, of policy-holders there¬ 
tofore given, and in plaintiff’s complaint or to con¬ 
sider any other re-insurance contract, or if another 
meeting shall be called by defendants or any of them 
for any such purpose, then or in either event ten 
days written notice shall be mailed to said stock¬ 
holders notifying said stockholders of the date 
of said adjourned meeting or further meeting, 
and said notice shall contain a statement in such 
manner as the same may be fully understood and 
comprehended by a person of ordinary intelli¬ 
gence, in substance of at least the following facts: 

“1. The name of the re-insuring Company. 

“2. Whether a stock Company or a Mutual Com¬ 
pany. 

“3. Whether a newly organized Company or an 
old and established company, and if an old and es¬ 
tablished company, the amount of insurance in 
force; if a new company, a statement showing who 
subscribed for all the capital stock of such new com¬ 
pany. 
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“4. The consideration to be paid for such re¬ 
insurance. 

“5. That the policy-holders of the defendant mu¬ 
tual Hoosier Casualty Company are the equitable 
owners of all the property, assets and business of 
said company, subject to the corporate right of said 
company to use the same for its corporate purposes 
and to discharge its corporate obligations; the legal 
title being vested in said company, and that if a 
stock company shall reinsure the business of said 
defendant mutual company, in consideration of the 
transfer to it of the business, property and assets 
of said mutual company, then all the interests of 
said policy-holders in said property, assets and busi¬ 
ness will be transferred to said stock company and 
its stock-holders, and not to its policy-holders ex¬ 
cept that same will remain a security for the insur¬ 
ance covered by the policy of said policy-holders. 

"‘6. That there is no statute authorizing the re¬ 
incorporation of the defendant mutual Hoosier Cas¬ 
ualty Company, and that the defendant The Hoosier 
Casualty Company is not a re-organization of that 
company, and that if any of the policy-holders of 
said defendant Mutual Company desire to purchase 
any of the stock of said new company and will for¬ 
ward their certified check therefor to the president 
of the defendant mutual company, stock to an 
amount equal to an equity in the mutual company 
standing to the credit of his policy, after all debte 
of that company are ascertained, may be purchased 
and will be issued to said policy-holders at par. 

“7. Said notice shall not contain a statement in 
substance or otherwise, that any State department 
or officer is chargeable by law with the duty of the 
safe-guarding of the interests of said policy-holders 
with reference to said matter of said re-insurance. 
If in fact the proposed re-insurance contract has 
been either submitted to or approved by the Com¬ 
missioner of Insurance of the State of Indiana. Said 
notice may so state. 
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“8. That if said re-insurance contract shall be 
approved at said meeting by at least two-thirds of 
the policy-holders present in person or represented 
by proxy, the business, property and assets of the 
defendant. Mutual Company will be transferred to 
the new or re-insuring company. If not so ap¬ 
proved, then the property, business and assets of 
said defendant mutual company will remain in it 
and the business of said company will be carried 
on upon the assessment plan as heretofore. 

“9. The draft of such notice before mailed out 
shall be submitted to the Court for its approval. 

“10. And it is further adjudged that defendants 
pay the costs of this action. And leave is given 
to withdraw from the files the papers filed in this 
cause.” 

On the same day that the final decree in the Attor¬ 
ney General’s injunction was entered, to-wit: January 
1, 1921, the Stock Company and the Mutual Company 
entered into the following contract for the transfer of 
the business, property and assets of the Mutual Com¬ 
pany to the Stock Company, viz: 

“This agreement by and between the Hoosier 
Casualty Company hereinafter fully described 
and known as a stock company, party of the first 
part, and Hoosier Casualty Company hereinafter 
fully described and known as a mutual company, 
party of the second part, witnesseth: 

“That whereas, the Hoosier Casualty Company, 
party of the first part, has been duly incorporated 
with an authorized capital stock of $100,000 un¬ 
der and pursuant to the laws of the State of In¬ 
diana, of which amount the sum of $50,000 has 
been paid in cash and of which payment in cash 
of $25,000 has been invested, as provided for in 
the insurance laws of the State of Indiana, and 
duly deposited with the Commissioner of Insur- 
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ance of the State of Indiana and said Company 
has been duly and legally authorized by the State 
of Indiana to engage in the business of accident 
and other insurance as provided for by the act of 
1853 and is now engaged in the transaction of an 
insurance business under said act. 

“And whereas, Hoosier Casualty Company, party 
of the second part, is a Mutual Insurance Com¬ 
pany organized under the act of 1897 and has 
been for a number of years conducting an insur¬ 
ance business under said act, and there are now 
outstanding numerous policies of said party of the 
second part and it has in its possession money, 
bonds, securities, other property accumulated in 
said business and has various liabilities for claims 
arising out of its policies and otherwise. 

“And whereas, pursuant to written notice sent 
to each policy-holder of the party of the second 
part more than thirty days prior to January 1st, 
1921, said policy-holders were each and everyone 
duly notified that a special meeting of said policy¬ 
holders would be held at 1510 Fletcher Savings 
and Trust Building—the City of Indianapolis, 
State of Indiana, at the Home Office of said Com¬ 
pany on the first day of January, 1921, at 9:00 
A. M. to consider and act upon a contract whereby 
all policies of said party of the second part would 
be taken over and reinsured Iby the party of the 
first part and at such meeting so held at said time 
and place, policy-holders of said party of the sec¬ 
ond part by majority Qf more than two thirds of 
the policy-holders then present voted in favor of 
the execution of this contract, which contract was 
then and there read to and duly considered by 
them and whereas it was then ordered by said 
policy-holders that the officers of said party of the 
second part be authorized and directed to execute 
and perform this contract, it is now, therefore and 
hereby agreed: 

“1. In consideration of the mutual agreements, 
and undertakings herein contained and the mu¬ 
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'*8. That if said re-insurance contract shall be 
approved at said meeting by at least two-thirds of 
the policy-holders present in person or represented 
by proxy, the business, property and assets of the 
defendant. Mutual Company will be transferred to 
the new or re-insuring company. If not so ap¬ 
proved, then the property, business and assets of 
said defendant mutual company will remain in it 
and the business of said company will be carried 
on upon the assessment plan as heretofore. 

“9. The draft of such notice before mailed out 
shall be submitted to the Court for its approval. 

‘‘10. And it is further adjudged that defendants 
pay the costs of this action. And leave is given 
to withdraw from the files the papers filed in this 
cause.” 

On the same day that the final decree in the Attor¬ 
ney General’s injunction was entered, to-wit: January 
1, 1921, the Stock Company and the Mutual Company 
entered into the following contract for the transfer of 
the business, property and assets of the Mutual Com¬ 
pany to the Stock Company, viz: 


“This agreement by and between the Hoosier 
Casualty Company hereinafter fully described 
and known as a stock company, party of the first 
part, and Hoosier Casualty Company hereinafter 
fully described and known as a mutual company, 
party of the second part, witnesseth: 

“That whereas, the Hoosier Casualty Company, 
party of the first part, has been duly incorporated 
with an authorized capital stock of $100,000 un¬ 
der and pursuant to the laws of the State of In¬ 
diana, of which amount the sum of $50,000 has 
been paid in cash and of which payment in cash 
of $25,000 has been invested, as provided for in 
the insurance laws of the State of Indiana, and 
duly deposited with the Commissioner of Insur- 
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ance of the State of Indiana and said Company 
has been duly and legally authorized by the State 
of Indiana to engage in the business of accident 
and other insurance as provided for by the act of 
1853 and is now engaged in the transaction of an 
insurance business under said act. 

“And whereas, Hoosier Casualty Company, party 
of the second part, is a Mutual Insurance Com¬ 
pany organized under the act of 1897 and has 
been for a number of years conducting an insur¬ 
ance business under said act, and there are now 
outstanding numerous policies of said party of the 
second part and it has in its possession money, 
bonds, securities, other property accumulated in 
said business and has various liabilities for claims 
arising out of its policies and otherwise. 

“And whereas, pursuant to written notice sent 
to each policy-holder of the party of the second 
part more than thirty days prior to January 1st, 
1921, said policy-holders were each and everyone 
duly notified that a special meeting of said policy¬ 
holders would be held at 1510 Fletcher Savings 
and Trust Building—the City of Indianapolis, 
State of Indiana, at the Home Office of said Com¬ 
pany on the first day of January, 1921, at 9:00 
A. M. to consider and act upon a contract whereby 
all policies of said party of the second part would 
be taken over and reinsured “by the party of the 
first part and at such meeting so held at said time 
and place, policy-holders of said party of the sec¬ 
ond part by majority gf more than two thirds of 
the policy-holders then present voted in favor of 
the execution of this contract, which contract was 
then and there read to and duly considered by 
them and whereas it was then ordered by said 
policy-holders that the officers of said party of the 
second part be authorized and directed to execute 
and perform this contract, it is now, therefore and 
hereby agreed: 

“1. In consideration of the mutual agreements, 
and undertakings herein contained and the mu¬ 
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tual advantages to be gained thereby The Hoosier 
Casualty Company, party of the first part, does 
hereby undertake and agree to fully assume and 
perform each and every policy of insurance here¬ 
tofore issued by Hoosier Casualty Company, party 
of the second part, and now in force, in accord¬ 
ance with the terms of each and all of said poli¬ 
cies, respectively and to pay to the holders thereof 
and each of them any and all sums which may fall 
due pursuant to the terms of said policies. 

“2. The Hoosier Casualty Company, party of 
the first part, further: agrees to assume any and 
all further debt of said party of the second part 
made on any account whatsoever, and to pay any 
and all sums which said party of the second part 
is now or might hereafter become liable for on 
account of said contracts, debts or obligations, and 
in like manner to pay and discharge all obligations 
of said party of the second part which may now 
exist or may hereafter come into existence 
whether by contract or otherwise to the end that 
said party of the second part shall be fully re¬ 
lieved of all such contracts, obligations and liabil¬ 
ities and the same shall be fully assumed and dis¬ 
charged by said party of the first part. 

“3. And now on its part and in consideration 
thereof, said Hoosier Casualty Company, party of 
the second part, does hereby make over, assign 
and transfer and fully vest in said The Hoosier 
Casualty Company, party of the first part, all 
property, real and personal, description wherever 
situated, of which it may be possessed, or which 
it may in the future be entitled to receive, to be 
the absolute property of the party of the first part. 

This contract with all obligations, rights, 
titles, and interests hereby transferred and cre¬ 
ated, shall be in effect, as, of, and including Jan¬ 
uary 1st, 1921. 

“In witness whereof, we have executed this 
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agreement in duplicate, in the city of Indianapolis, 
on the first day of January, 1921/^ 

In pursuance of said final decree of January 1, 1921, 
and in pursuance of the contract of transfer of the two 
companies in conformity with said final decree, the 
following further notice was sent to all the policy¬ 
holders of the Mutual Company, viz: 


“Dear Sir: 

“About November 30, 1920, you received no¬ 
tice of a special meeting of the policy-holders to 
consider and pass upon a proposed contract by 
which the business of this company was to be 
transferred to a new stock company to be named 
The Hoosier Casualty Company, which meeting 
was to be held January 1, 1921. 

“A question has arisen as to the sufficiency of 
the notice given for that meeting and therefore, 
by agreement with the Attorney General, the 
meeting has been postponed to January 18, 1921. 

“You are further notified that since the last no¬ 
tice was given you, a new company has been in¬ 
corporated under the laws of Indiana, named The 
Hoosier Casualty Company. This is a stock com¬ 
pany with a capital of One Hundred Thousand 
Dollars. There being no law by which a mutual 
company could be changed into a stock company, 
a new company was incorporated. All the stock 
of this new company has been subscribed by the 
officers and employees of the present mutual com¬ 
pany and members of their families. Its officers 
are the same as the officers of the mutual com¬ 
pany. 

“The funds of the present mutual company are 
the beneficial property of its members, subject to 
being used as necessary to protect all policies and 
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pay all claims and debts of the company. By a 
proposed contract to be submitted to this ad¬ 
journed meeting on January 18, 1921, this new 
company would assume all policy obligations and 
claims for benefits, and all the debts of the present 
mutual company, and would have transferred to 
it all the property and funds of the mutual com¬ 
pany as a consideration for being bound to pay 
these obligations, claims and debts. The legal ef¬ 
fect of this is that the new stock company becomes 
the owner of the assets and must pay the policies, 
claims and debts. 

“This proposed contract was submitted to the 
Commissioner of Insurance of Indiana and has 
been approved by him by the following language: 

“ T have gone over this contract carefully 
and am pleased to give you herewith my ap¬ 
proval of the same.* 

“You are therefore hereby further notified that 
the adjourned meeting of the members of the mu¬ 
tual Hoosier Casualty Company will re-convene at 
the office of the company, 1510 Fletcher Savings & 
Trust Company Building, Indianapolis, Indiana, on 
January 18, 1921, at nine o’clock A. M. to con¬ 
sider and pass upon the proposed contract. 

“If this proposed contract is approved by a two- 
thirds vote of all members then present, it will be¬ 
come effective and the new stock company will take 
over and own all the assets and will assume all 
policies and pay all claims which may now exist or 
arise later. 

“If any policy-holder desires to do so and will 
make application to Charles H. Brackett, President, 
at any time before this meeting, enclosing his certi¬ 
fied check for his subscription, he may purchase 
stock in the new company at par to an amount equal 
to an equity in the mutual company standing to the 
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credit of his policy after all debts of that company 
are ascertained and paid/^ 

From and after January 1, 1921, the entire business 
of the Mutual Company was taken over and conducted 
by the stock company, and on January 18, 1921, the 
policy-holders of the Mutual Company met in a meeting 
specially called for that purpose, and ratified the contract 
of transfer of January 1, 1921. 

Among the assets and business transferred by the Mu¬ 
tual Company to the Stock Company, under the contract 
of January 1, 1921, was a surplus of $105,959.60, which 
had been accumulated by the Mutual Company from pre¬ 
miums paid by policy-holders and investments. Ninety- 
nine per cent of the said surplus of $105,959.60 had been 
accumulated from premiums and one per cent from in¬ 
vestments. 

The Board of Tax Appeals holds that the amount of 
$105,959.60 belonging to the Mutual Company was paid 
to the Stock Company as a premium for re-insurance and, 
therefore, taxable income to the Stock Company for the 
year 1921, and approves the assessment of the $35,462.71 
deficiency in tax proposed by the Commissioner. 

The review of the Board's decision is brought to this 
Court by agreement under the provisions of Section 1002 
(d) of the Revenue Act of 1926. 

The deficiency notice was mailed to the petitioner on 
September 9, 1925. Petition for appeal to the Board of 
Tax Appeals was filed on November 5, 1925. The appeal 
was heard by the Board on February 1,1927. The Board 
made its findings of fact and rendered its decision on 
May 13, 1927. On May 20, 1927, the Board entered its 
final order of redetermination, and on November 12, 
1927, petition to have the Board's decision reviewed was 
filed, and the appeal for review was docketed in this 
Court on January 11, 1928. 
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ASSIGNMENT OF ERROR 


In the petition for review, the following errors are as¬ 
signed, viz:— 

“(1) The Board of Tax Appeals erred in holding 
that the taxpayer was not organized for the purpose 
of taking over and continuing the business of the 
Mutual Company, in accordance with the laws of the 
State of Indiana. 

“(2) The Board of Tax Appeals erred in holding 
that the business, assets, and property of the Mutual 
Company that were transferred to the taxpayer on 
January 18, 1921, in the amount of $105,959.60, was 
paid to the taxpayer as a reinsurance premium and 
as such was taxable income to it. 

“(3) The Board of Tax Appeals erred in holding 
that the contract between the Mutual Company and 
the taxpayer of January 1, 1921, was a contract of 
re-insurance, and that the amount of the reserve 
of $105,959.60 and value of the assets and property 
of the Mutual Company was a premium paid for 
such ‘re-insurance\ 

“(4) The Board of Tax Appeals erred in not 
holding that the business, assets and property of 
the Mutual Company, turned over to the Stock 
Company on January 18,1921, was paid-in surplus 
of the Stock Company and became a part of its in¬ 
vested capital in the business for which it was or¬ 
ganized to conduct; and, therefore, not income sub¬ 
ject to be taxed. 

“(5) The Board of Tax Appeals erred in that it 
has misinterpreted the purpose and meaning of the 
contract agreement of January 1, 1921, and held it 
to be a contract for re-insurance. 

“(6) The Board of Tax Appeals erred in holding 
that a premium of re-insurance, as it is ordinarily 
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and customarily defined, contemplates any greater 
amount to be paid by the re-insured to the re-in- 
8urer than is agreed to be paid to the re-insured by 
the original policy-holder or insured. 

“(7) The Board of Tax Appeals erred in con¬ 
cluding, without evidentiary support, that the Mu¬ 
tual Company paid a larger premium for the re¬ 
insurance of its risks than the custom of such prac¬ 
tice warrants; and thereby holding that the $105,- 
959.60 reserve was the payment of a premium 
rather than paid-in surplus to the Stock Company 
preparatory to the Mutual Company ceasing to exist 
as a company for any purpose. 

“(8) The Board of Tax Appeals erred in conclud¬ 
ing as a matter of law that the contract agreement 
of January 1, 1921, was a different kind of contract 
from that intended by the parties thereto; thereby 
reading into the contract intents that were not con¬ 
templated by the parties. 

“(9) The Board of Tax Appeals erred in holding 
that the taxpayer’s business from January 1, 1921, 
to and including January 18, 1921, was not exclu¬ 
sively that of a life insurance company, under the 
provisions of Section 242 of the Revenue Act of 
1921; because, subsequent to January 18, 1921, the 
taxpayer intended and did engage in the business 
of writing insurance of a kind other than life. 

“(10) The Board of Tax Appeals erred in not 
holding that up to and including the date of Janu¬ 
ary 18, 1921, the taxpayer was exclusively engaged 
in issuing life, health, and accident policies as de¬ 
fined in Section 242 of the Revenue Act of 1921. ^ 

“ (11) The Board of Tax Appeals erred in holding 
the taxpayer liable for tax for the year 1921 on in¬ 
come received prior to and including January 18, 
1921, under the provisions of Section 230 of the 
Revenue Act of 1921.” 
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ISSUES 


The errors assigned may be condensed to the follow¬ 
ing propositions:— 

(1) Was the surplus of $105,959.60 held by the Mu¬ 
tual Company prior to January 1, 1921, and which was 
transferred to the Stock Company under the contract of 
January 1, 1921, a premium paid for re-insurance, or 
assets received under a contract of sale and purchase? 

(2) Inasmuch as it is adjudged and decreed in the suit 
of the Attorney General that the surplus of $105,959.60 
of the Mutual Company equitably belonged to the policy¬ 
holders ; and, inasmuch as under the terms of said decree 
and the contract of January 1, 1921, it was ordered to be 
paid over to the Stock Company under the condition that 
the policy-holders would be permitted to subscribe for 
stock at par in proportion to their equity in said sur¬ 
plus; is it not more reasonable and more consistent with 
the intent of the parties, under all the facts and circum¬ 
stances, to hold that said surplus of $105,959.60 is paid-in 
surplus of the Stock Company rather than a premium 
for re-insurance? 

(3) If the surplus of $105,959.60 of the Mutual Com¬ 
pany, which was paid to the Stock Company under the 
Court decree and contract of January 1, 1921, was a pre¬ 
mium for re-insurance, may the Stock Company be taxed 
in any other manner than provided by Section 242 of the 
Revenue Act of 1921 ? 


FACTS 

That the Mutual Company was organized under the 
laws of the State of Indiana as a mutual insurance com- 
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pany, in the year 1907. About 90 per cent of the policies 
issued by said company were what was styled “Perfect 
Policy.” The material provisions of this policy read:— 

“HOOSIER CASUALTY COMPANY, 

Health and Accident Insurance, 

Indianapolis, Indiana, 

(Hereinafter called the Company) 

In consideration of the policy fee of $2.00 and of 
the payment of the premium of 1.00 Dollar in ad¬ 
vance, and of application hereof, copy of which is 
endorsed hereon and made a part of this contract, 
does hereby insure John Doe, the person described 
in ‘said application,' who states his occupation to 
be car loader, duties handling sacks, subject to all 
of the provisions, conditions and limitations herein 
contained and endorsed hereon, and not otherwise, 
from 12 o’clock noon, standard time, of the day this 
contract is dated, until 12 o’clock midnight, stand¬ 
ard time, of the last day of September, 1916, and for 
such further periods, stated in the renewal receipts, 
as the payment of said premium as specified in ‘said 
application’ will maintain this policy and insurance 
in force, to-wit: 

Accident Indemnity—Total Loss of Time. 

(a) At the rate of $30.00 Dollars per month, for 
a period not exceeding twenty-four consecutive 
months against total loss of time resulting neces¬ 
sarily, directly and independently of all other causes 
from bodily injuries other than such as result in one 
or more of the specific losses mentioned in para¬ 
graph (c), effected through external, violent, and 
accidental means, and which immediately, wholly 
and continuously from date of accident disable and 
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prevent the Assured from performing every duty 
pertaining to any business or occupation, not exceed¬ 
ing twenty-four (24) consecutive months for any 
one injury. 

Accident Indemnity—Partial Loss of Time. 

(b) But, if such injuries so received shall wholly 
and continuously from date of accident disable and 
prevent the Assured from performing one or more 
important daily duties pertaining to his occupation, 
or in event of like disability immediately following 
total disability, or in event of total disability not im¬ 
mediately following injury, the Company will pay 
the Assured for the period of any such disability, 
not exceeding six (6) consecutive months, fifty per 
cent of the rate specified in paragraph (a). Pro¬ 
vided, that the maximum period for which indem¬ 
nity shall be paid under paragraphs (a) and (b) 
hereof shall not exceed (24) twenty-four consecu¬ 
tive months. 


Specific Indemnity.. 

(c) But, if any of the following specific losses 
result solely from ‘such injuries’ as defined in para¬ 
graphs (a) or (b), within ninety days from date 
of accident, the amounts stated below shall be paid 
regardless of the length of disability or any other 
or additional injuries, to-wit: 

For loss of Life, Three Hundred Dollars (the prin¬ 
cipal sum). 

For loss of Both Hands, by severance at or above 
the wrist joint, the principal sum. 

For loss of Both Feet, by severance at or above 
the ankle joint, the principal sum. 

For loss of One Hand and One Foot, by severance 
at or above said joints, the principal sum. 

For loss of Entire Sight of Both Eyes, if irrecov¬ 
erably lost, the principal sum. 

For loss of Either Hand, by severance at or 
above the wrist joint, one-half the principal sum. 
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For loss of Blither Foot, by severance at or above 
the ankle joint, one-half the principal sum. 

For loss of Entire Sight of One Eye, if irre¬ 
coverably lost, one-third the principal sum. 

Which amounts are to be paid and received in 
lieu of any other indemnity, and shall measure the 
total liability of the Company under the circum¬ 
stances stated, all other provisions of this policy 
to the contrary notwithstanding. 

Double Indemnity. 

(d) But, if such injuries are sustained by the 
Assured (1) while passively riding as a passenger 
within the enclosed part of any railway passenger 
car provided for the exclusive use of passengers 
and propelled by steam, cable, compressed air or 
electricity; (2) or, while so riding as a passenger 
on board a steam vessel licensed for the regular 
transportation of passengers; and such injuries 
shall be due directly to or in consequence of the 
wrecking of such car or vessel, then the Company 
will pay double the indemnity, otherwise payable 
under paragraphs (a) or (c), as the case may be. 

Fifty per Cent Accumulation. 

Each consecutive yearly renewal of this policy 
shall add ten per cent to the original amount spe¬ 
cified above referring to specific indemnity; but 
all such additions shall never exceed fifty per cent 
of such original amounts. 

Surgeon's Fees—Non-Disabling Injuries. 

(e) Or, if ‘such injury’ sustained by the Insured 
shall not disable him or entitle him to any other 
indemnity under this policy, but shall require sur¬ 
gical treatment by a legally qualified surgeon, the 
Company will reimburse him for the cost of such 
treatment in an amount not to exceed three dol- 


lars, provided, that the attending* surgeon's re« 
ceipt and affidavit on the Company's blanks are 
furnished the Company within ninety days from 
date of the accident. 

Illness Indemnity. 


Full Indemnity. 

(f-1) Or, at the rate of $30.00 Dollars per 
month, after the first seven days, for a period not 
exceeding twelve consecutive months, that the 
Insured is necessarily and continuously confined 
within the house and therein regularly visited by 
a legally qualified physician, solely by reason of 
illness or disease, other than as hereinafter re¬ 
ferred to or provided for, that is contracted and 
begins, after this policy has been maintained in 
continuous force for thirty days; and that wholly 
and continuously disables the Assured from per¬ 
forming every duty pertaining to any business or 
occupation. 

Partial Indemnity. 

(f-2) But, at One-Half the rate as provided in 
Clause F-1, not exceeding two consecutive months, 
for a period of convalescence immediately follow¬ 
ing such confinement in the house, or by reason of 
any non-confining illness during which the In¬ 
sured shall be wholly and continuously disabled 
and prevented from performing every duty per¬ 
taining to any business or occupation, and is regu¬ 
larly treated by a legally qualified physician. 
Provided, that the maximum period for which in¬ 
demnity shall be paid under Clauses F-1 and 2 
hereof shall not exceed twelve consecutive 
months. 

Provided, that indemnity under this Part shall 
not be paid for disability due directly or indirectly 
to venereal disease or to any illness not common 
to both sexes. 
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Funeral Indemnity. 


But, if the death of said member results from 
sickness, not exempted or otherwise provided for, 
in this policy, originating after this certificate has 
been continuously for thirty days, without delin- 
quincy, in full force and effect, immediately pro- 
ceding the beginning of said sickness the Company 
will pay in lieu of any other indemnity, $100.00 
funeral indemnity, but if benefits accrued from 
sickness, according to paragraph (f) exceed the 
amount of the death indemnity of this contract the 
beneficiary shall receive said amount in lieu of 
said death indemnity. 

Special Diseases. 

(g) Or, if the Assured contracts rheumatism, 
consumption, tuberculosis, paralysis, sciatica, neu¬ 
ritis, Bright’s disease, lumbago, cancer, hernia or 
any chronic disease after this policy has been 
maintained in continuous force for thirty days im¬ 
mediately preceding, the Company will pay the 
Assured the same rate of indemnity as provided 
in paragraph (f), subject to the provisions and 
conditions of said paragraph, for a period not ex¬ 
ceeding three consecutive months.” 

The Mutual Company also issued other policies 
called “Commercial Policies,” covering accidental 
death only, and which were issued on a quarterly or 
annual premium payment plan. In January, 1921, the 
Mutual Company had accumulated a net surplus of 
$105,959.60. In January, 1921, C. H. Brackett was 
the President of the Mutual Company, W. H. Latta was 
Vice-President, and C. W. Ray was Secretary and Treas¬ 
urer. These persons were also directors of the Mutual 
Company. In the later part of 1920, the above officers 
and directors controlled and operated in the same office 
a reciprocal insurance association, writing automobile 
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insurance for fire, theft, collision, and property dam- 
age coverage. They owned an agency which con¬ 
trolled the insurance association through contract ar¬ 
rangements. Being desirous of consolidating all of the 
business transacted by them in the same office and ac¬ 
quiring suflficient funds from the Mutual Company with 
which to purchase the automobile insurance business, 
and since this could not be accomplished under the 
charter held by the Mutual Company, the above-named 
persons proposed and did organize the petitioner com¬ 
pany, with a capital stock of $100,000, of which $50,- 
000 was issued and paid for later. That in order to 
effect the change the letter of November 30, 1920, 
copied in the foreword of this brief, was mailed to the 
policy-holders of the Mutual Company. (R. p. 20.) 
That the letter of November 30, 1920, received the ap¬ 
proval of the Insurance Commissioner of the State of 
Indiana (R. p. 21), which approval he expressed in a 
letter dated December 23, 1920. That on the 30th day 
of December, 1920, E. C. Stansbury, as Attorney Gen¬ 
eral of the State of Indiana, filed his suit in the Supe¬ 
rior Court of Marion County, Indiana, against the Mu¬ 
tual Company and the Stock Company, and their re¬ 
spective officers and employees, and alleged the pro¬ 
posed plan by which the Stock Company should acquire 
the assets of the Mutual Company was the result of a 
conspiracy whereby the Stock Company would acquire 
and the defendants became the equitable owners of all 
the business, property and assets of the old company 
without paying any consideration therefor to the pol¬ 
icy-holders and members of the old company. The 
plaintiff prayed for an injunction restraining the de¬ 
fendants from carrying out their plan and also for a 
receiver for the Mutual Company. Thereafter the 
Court issued the injunction prayed for, but refused 
until further hearing to appoint a receiver. That on 
the first day of January, 1921, the final decree of the 
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Court, that is copied in the foreword of this brief, was 
entered in said suit. (R. p. 22.) 

That after the entry of the final decree of January 
1, 1921, the Mutual Company, on January 6, 1921, 
mailed a further notice to its policy-holders notifying 
them of an adjourned meeting to be held on January 
18, 1921. (R. pp. 24, 25, 26.) A copy of said letter 

of January 6, 1921, is copied in the foreword of this 
brief. 

That the stock of the Stock Company was subscribed 
for as follows: 

C. W. Ray_ 649 shares 

Mrs. C. W. Ray_ 1 

C. H. Brackett_ 649 “ 

Mrs. C. H. Brackett_ 1 “ 

W. H. Latta_ 649 

Mrs. W. H. Latta_ 1 

Girl in oflftce, no name given 10 “ 

Blanche Belser_ 10 “ 

Roy Callahan_ 10 “ 

Son of C. W. Ray_ 10 “ 

Brother of C. W. Ray_ 10 “ 

Total_ 2,000 shares 

That only two policy-holders of the Mutual Company 
acquired a part of a share each in the Stock Company, 
in pursuance of the provisions in the decree of the Court 
the contract of January 1, 1921, and the notice of Janu¬ 
ary 6, 1921. That these parts of shares were less than 
one whole share, and were transferred to the policy¬ 
holders from the shares issued to Mr. Latta. That at the 
time of the organization of the Stock Company (Decem¬ 
ber 23, 1920) stock to the amount of $50,000 was issued 
to the above-named persons and paid for in cash. (R. 
p. 26.) While the company was in this condition and on 
January 18, 1921, a contract was entered into between 
the Mutual Company and the Stock Company. (R. p. 26) 
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(The statement of the Board in its findings of fact that 
the contract between the two companies was entered into 
on January 18, 1921, is inconsistent with the finding of 
fact of such a contract which bears date of January 1, 
1921.) The contract referred to is copied in the fore¬ 
word of this brief. (R. pp. 26, 27, 28.) 

That the contract between the two companies was 
dated January 1, 1921, and approved by the Insurance 
Commission, State of Indiana, the same date. (R. p. 29) 
That on the same day that the contract was executed 
(January 1, 1921), the assets of the Mutual Company 
were transferred to the books of the Stock Company. (R. 
p. 29) 

That at a directors* meeting of the Stock Company, 
held on January 19, 1921, by-laws were adopted and the 
following appears in its minutes:— 

“Whereas, Charles H. Brackett, C. W. Ray and 
W. H. Latta do now offer for the sum of Fifty Thou¬ 
sand Dollars cash, to cause to be assigned and trans¬ 
ferred to this company all the outstanding automo¬ 
bile insurance business of the United Automobile In¬ 
surance Association, excepting only its liability 
risks, and with the same to cause to be paid to the 
Hoosier Casualty Company Sixteen Thousand and 
Fifty Dollars from the United Automobile Insur¬ 
ance Association and also to be transferred to the 
Hoosier Casualty Company $3950.00 par value in 
bonds of United States Government and also to be 
paid and transferred to the Hoosier Casualty Com¬ 
pany $5600.00 in cash, notes, and accounts from the 
United Auto Agency Company and also to cause to 
be transferred to The Hoosier Casualty Company all 
the good will, agency force and pending business of 
the United Automobile Insurance Association. 

“Now therefore the Board of Directors of the 
Hoosier Casualty Company hereby order and direct 
that said offer be accepted and that this Company 
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do assume and take over all such business as a going 
business in its present condition, except only the lia¬ 
bility risks of said Association, and receive said 
money and assets and pay to Charles H. Brackett, 
C. W. Ray, and W. H. Latta the sum of Fifty Thou¬ 
sand Dollars in cash therefor, all as of this date. 

“There being no further business the meeting ad¬ 
journed. 


CONTRACT. 

January 19, 1921. 

“This agreement by and between the Unitsd Auto 
Insurance Association by the United Auto Agency 
Company, its attorney in fact, party of the first part, 
and the Hoosier Casualty Company, party of the sec¬ 
ond part, witnesseth: 

First. The Hoosier Casualty Company had and 
does hereby, in consideration of the payments and 
agreements therein contained, assume and agree to 
carry out and perform all the outstanding policies 
of the United Auto Insurance Association excepting 
only those provisions relating to the Liability of said 
Association to third persons on account of injuries 
sustained for which the insured would be liable in 
law, and to pay any and all sums which may be now 
and in the future come due on account of such insur¬ 
ance contracts. 

“Second. The United Auto Insurance Association 
expressly reserves and retains its own liability on 
account of the liability clause in the policy and 
agrees to pay and discharge all claims that may 
arise thereunder. 

Third. The United Auto Insurance Association 
further expressly assigns, transfers and conveys to 
The Hoosier Casualty Company the good will of its 
Business, its agency force and agency contracts and 
all pending business which it may have, to be taken 
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over by the same, The Hoosier Casualty Company 
as a going business. 

“Fourth. The United Auto Insurance Associa¬ 
tion further contemporaneously herewith agree to 
and does pay to The Hoosier Casualty Company the 
sum of $16,050.00 in cash and does hereby assign 
and deliver to The Hoosier Casualty Company 
$3,950.00 par value in bonds of the United States 
Government, all from and after this date to be the 
property of The Hoosier Casualty Company. 

“Executed in duplicate this 19th day of January, 
1921.” (R. pp. 29, 30, 31.) 

That on the same day (January 19, 1921), an entry 
appears on the journal of the Stock Company showing 
bonds $3,950.00, cash received from United Auto As¬ 
sociation, $16,050.00, and cash received from the 
Agency Company, $2,272.78. 

That on February 19, 1921, a dividend was declared 
by the Stock Company of $50,000. That it does not 
appear when the remaining $50,000 of the stock was 
issued, but it is shown to have been issued. That it 
also appears that a dividend was declared which is 
precisely the amount due on the remaining subscribed 
stock. That the Stock Company issued policies similar 
to those issued by the Mutual Company and also issued 
policies of automobile insurance similar to those issued 
by the company whose risks it took over. 

ARGUMENT 

We believe that, from the foregoing foreword, er¬ 
rors, issues, and facts, the logical conclusion to be 
reached is that the $105,959.60 was not taxable in¬ 
come to the petitioner for the year 1921. We think it 
perfectly legitimate, from all the facts, to say that as 
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a conclusion of law the $105,959.60 surplus of the 
Mutual Company did not come to the Stock Company 
through the door of income, and under no circum¬ 
stance could be classed as taxable income. 

The Board of Tax Appeals holds as a proposition of 
law, that the $105,959.60 was paid to the Stock Com¬ 
pany as a premium for reinsurance. After citing nu¬ 
merous authorities to the effect that there is such a 
thing as re-insurance, and that sometimes the re-insurer 
receives a part or the whole of the premium contracted 
to be paid the re-insured (in proportion to the risk as¬ 
sumed by the re-insurer), it brushes aside the conten¬ 
tion of the petitioner that such a large premium for re¬ 
insurance of the risks assumed, would shock the con¬ 
science, if it were not illegal, in the following epigram¬ 
matic statement: 

“It is contended by the petitioner that the net 
surplus cannot be treated as a premium for re¬ 
insurance for the reason that it greatly exceeds, 
as petitioner asserts, the amount necessary to pro¬ 
cure such insurance. This only means that the 
petitioner made an extremely good bargain. If 
so, it is a matter with which we have no concern.“ 

POINT ONE: 

IS THE SURPLUS OF $105,959.60 HELD BY THE 
MUTUAL COMPANY PRIOR TO JANUARY 1, 1921, 
AS A RESERVE FOR THE BENEFIT OF ITS POLICY- 
HOLDERS, TO BE CONSIDERED AS A PREMIUM 
FOR REINSURANCE OR PAID-IN CAPITAL OF THE 
STOCK COMPANY? 


The argument under this point of the brief will over¬ 
lap somewhat on the next point to be taken up, for the 
reason that when we demonstrate that the surplus re¬ 
serve of $105,959.60 may not be considered as a pre- 
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mium for reinsurance, it automatically becomes paid-in 
capital. 

We believe that the Bureau of Internal Revenue and 
the Board of Tax Appeals have wholly failed to under¬ 
stand the term ''re4nsurance'\ when the Bureau holds 
and the Board approves, the surplus reserve of $105,- 
959.60 to have been paid over to the Stock Company 
as a premium for re-insurance. 

It is conceded that the insurance business of the 
Mutual Company was that kind of insurance known 
as the assessment of mutual plan. It is generally 
known that the essential difference between the assess¬ 
ment system and the old line insurance lies in the fact 
that the benefits offered in the certificate of insurance 
of the former are not guaranteed upon the payment of 
a fixed premium. The assessment company reserves 
the right either to increase the premium or to reduce 
the amount of the benefit. It is also generally known 
that the assessment plan of insurance arose in the 
United States in the years following the Civil War in 
response to the demand for cheap current-cost insur¬ 
ance such as could not be purchased from the regular 
companies. The cheapest policy sold by the old line 
companies at that time was the ordinary life, and its 
premium, as has been seen, contained an overcharge 
above the yearly cost. The public was misled as to 
the real nature of this premium because of the refusal 
of the companies to return accumulations in case of 
forfeiture. It was assumed that the premium covered 
only the yearly cost of insurance and in view of the 
large reserve accumulations of the companies the con¬ 
clusion was drawn that they were making vast profits. 
This condition brought forth the mutual or assessment 
plan of insurance. In many cases the choice of the 
public lay between cheaper insurance and none at all, 
for many persons could not afford the premiums neces¬ 
sary to carry ordinary life policies. Assessments or- 
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ganizations therefore were established on the idea of 
"‘pay as you go” and left no place for the accumulation 
of reserves. 

The first idea for the assessment system of insurance 
was crude. The underwriting methods of the assess¬ 
ment system are determined largely by the method of 
assessing premiums for insurance. At first, upon the 
death of a member, a uniform levy was made upon all 
the survivors, and this entire amount was paid to his 
dependents. It soon became necessary to limit the 
amount of the benefits to a definite sum and the num¬ 
ber of assessments varied with the number of claims 
arising. The next step was to collect assessments in an¬ 
ticipation of maturing claim. There are three ways 
in which these assessments have been apportioned 
among membership: Uniform assessments upon all 
regardless of age; assessments graded according to the 
age at entry; and assessments based upon the rate of 
mortality at the age attained. The assumption made 
by the advocates of the level premium for all members 
irrespective of age is that a sufficiently large group of 
persons will give a stable rate of mortality. 

The assessment system of insurance has had the ef¬ 
fect of bringing about salutory changes and state regu¬ 
lations of old line companies so that today the old line 
plan or system of insurance is about as cheap as the 
assessment system; and the assessment system still ex¬ 
ists merely upon the psychology of the success of its 
early history in bringing about the reforms in the old 
line companies. 

The difficulty of carrying the assumption, that a suf¬ 
ficiently large group of persons will give a stable rate 
of mortality, out in practice is twofold. In the first 
place, the premium charge has not been sufficient to 
cover the mortality rates which would be realized in a 
stationary population. In the early years of such an 
organization the membership is composed largely of 
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young persons and the assessments are made to cover 
only the actual mortality. It is a well-known fact, as 
every mortality table shows, that the death rate in¬ 
creases with age. As the membership of the assess¬ 
ment association grows older, therefore, and the group 
approaches its stable mortality rate, the assessments 
must necessarily increase. This causes dissatisfaction 
among the members, who have been led to believe 
that the low cost of insurance can be maintained from 
the beginning. When the average age of the group 
increases to the point where the cost begins to approxi¬ 
mate that of policies in old line companies or is greater 
than that of newly established assessment companies 
with their younger members, the second difficulty with 
the assumption manifests itself. 

The dim realization of the foregoing situation in as¬ 
sessment companies by managers has led to the attempt 
to grade premiums according to the age at entry. It is 
the usual practice to group members into age classes and 
charge level assessments to all persons coming within a 
particular group. Those insured at ages thirty to thirty- 
five may be charged one premium; those between thirty- 
five and forty a slightly higher one. 

The trouble with this plan is that the amount of the 
premium assessment is usually based on the mortality 
costs at the age of entry and the fact is totally ignored 
that the mortality of this group increases every year, 
until eventually the premium becomes viciously inade¬ 
quate. Assessment managers, facing the failure of pre¬ 
miums thus to meet maturing liabilities, have attempted 
all sorts of subterfuges. They have charged an extra 
premium for the purpose of establishing a safety fund or 
an emergency fund, as it has variously been called. Al¬ 
though they have been unwilling to admit it, this fund 
is in principle identical with the reserve of the old line 
companies. 

It will be remembered that the Mutual Company in this 
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case was an assessment system of insurance, with no 
lodge or fraternal features. It had been in business four¬ 
teen years, and its managers necessarily saw the ap¬ 
proach of a day in the near future where the plan of in¬ 
surance carried would become burdensome to the mem¬ 
bers. The duty of the managers of the Mutual Company, 
in view of the approaching disaster that all assessment 
companies are bound to meet, was to relieve the situation. 

The fraternal societies, carrying insurance on the as¬ 
sessment plan, have gone through the development of uni¬ 
form assessments, assessments graded according to age 
at entry, and have created emergency funds. The natu¬ 
ral premium was introduced in one instahce but it was 
not carried out consistently, for the premium was made 
level after age sixty. More recently they have endeav¬ 
ored to re-adjust their business on the basis of level pre¬ 
miums according to a mortality table, in some cases using 
their own experience, in others the National Fraternal 
Congress table constructed from the experience of sev¬ 
eral fraternals upon an American Experience Mortality 
basis. This movement has been furthered in a number 
of states by the passage of a uniform fraternal law, 
known as the Mobile Law, or in a modified form, the 
New York Conference Bill. In addition to establishing 
mortality and reserve standards, this legislation provides 
for actuarial valuations of each society at intervals of 
three years and requires that any deficit shall be reduced 
five per cent within each of these three-year periods. 

The main difference between fraternal and assessment 
companies lies in the lodge system on which the frater¬ 
nals are organized. The social feature of the local lodge 
is an important factor in holding them together and the 
management of the society is essentially democratic. 

There is a further feature wherein the fraternal com¬ 
panies succeed where the assessment companies fail; and 
that is, in recruiting their membership fraternal socie¬ 
ties depend almost entirely upon the method of voluntary 
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co-operation. Paid representatives of the societies, it is 
true, aid in the establishment of new lodges, but once 
established, the group spirit of the members and the 
social advantages of members make a strong appeal to 
the friends and neighbors of those already insured. 

The assessment companies use both the method of 
agents and voluntary co-operation among the insured to 
obtain new applicants. The result is that their expense 
ratios are higher, sometimes being nearly equal to that 
of the old line companies. 

Above, we have endeavored to state the conditions 
which inevitably confront all assessment plan insurance 
companies. Those conditions are the result of experience 
and are generally known. They are economical condi¬ 
tions. The conditions, as above outlined, so often and in¬ 
evitably confront assessment system insurance compa¬ 
nies, that the various states have enacted laws provid¬ 
ing conditions under which their business may be trans¬ 
ferred to the old line plan of insurance. 

The State of Indiana provides by Section 4739 of the 
Revised Statutes of Indiana (Record page 43) for the 
organization of mutual assessment insurance companies; 
and also by law. Section 4753 of Burn's Annotated In¬ 
diana Statutes, provides conditions under which the busi¬ 
ness of mutual assessment companies may be transferred 
or re-insured in other corporations. The law of Indiana, 
Section 4753, Burn's Annotated Indiana Statutes states 
the conditions of said transfer as follows: 

‘*No such corporation, association or society, 
(meaning assessment companies) organized under 
the laws of this State, shall transfer its risks to^ or 
re-insure them in any other corporation, association 
or society, unless the contract of transfer or rein¬ 
surance is first submitted to and approved by two- 
thirds vote of a meeting of the insured, called to 
consider the same, of which meeting a written or 
printed notice shall be mailed to each member, cer- 
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tificate or policy holder, at least thirty days before 
the day fixed for such meeting/' 

On or about November 30, 1920, the managers of the 
Mutual Company mailed a notice to its policy-holders 
calling a meeting of them to be held at the offices of the 
company in Indianapolis for the purpose of considering 
a plan to transfer the business of the Mutual Company 
to a stock company. In said notice of November 30,1920, 
it was stated that a new company, a stock company, to be 
known as The Hoosier Casualty Company, was to be or¬ 
ganized to receive the transfer of the business, property 
and assets of the Mutual Company. Said notice of No¬ 
vember stated that under the new plan there would be a 
greater, stronger and better “Hoosier” than possible 
under the old plan of assessment insurance laws. There 
would be no change in management; no change in the 
general conduct of the business; no change in the cost of 
insurance; no change in benefits provided for in the poli¬ 
cies then in existence, and no extra assessments possible. 

“The Hoosier Casualty Company,” a stock company, 
was organized under the laws of the State of Indiana, 
with an authorized capital stock of $100,000, and come 
into existence on or about December 23, 1920, fully au¬ 
thorized and qualified to take over the business of the 
Mutual Company. 

Before the meeting called for January 1st, 1921, was 
held, the Attorney General for the State of Indiana, on 
or about the 30th day of December filed his injunction 
suit in the Superior Court of Marion County, Indiana, to 
enjoin the transfer of the business, property and assets 
of the Mutual Company to the Stock Company. 

The only purpose that the Attorney General for the 
State of Indiana could have had for instituting the suit 
was to see that the policy-holders of the Mutual Company 
were fully protected in the proposed transfer. The fact 
that the policy-holders were fully protected in the con- 
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tract of transfer that was proposed, is confirmed by the 
final decree of the Superior Court of Marion County. 

The contract to transfer the business property and as¬ 
sets of the Mutual Company to the Stock Company, which 
was approved by the Court, provided, viz: 

“That whereas, the Hoosier Casualty Company, 
party of the first part (the Stock Company) has 
been duly incorporated with an authorized capital 
stock of $100,000, under and pursuant to the laws 
of the State of Indiana, of which amount the sum 
of $50,000 has been paid in cash and of which pay¬ 
ment in cash of $25,000 has been invested, as pro¬ 
vided for in the insurance laws of the State of 
Indiana, and duly deposited with the Commissioner 
of Insurance of the State of Indiana and said com¬ 
pany has been duly and legally authorized by the 
State of Indiana to engage in the business of acci¬ 
dent and other insurance as provided for by the Act 
of 1853 and is now engaged in the transaction of an 
insurance business under said Act.” 

“And whereas, Hoosier Casualty Company, party 
of the second part, is a Mutual Company organized 
under the Act of 1897 and has been for a number 
of years conducting an insurance business under 
said act, and there are now outstanding numerous 
policies of said party of the second part and it has 
in its possession money, bonds, securities, other 
property accumulated in said business and has vari¬ 
ous liabilities for claims arising out of its policies 
and otherwise.” 

Under the contract of January 1st, 1921 the Stock 
Company undertook and agreed to fully assume and per¬ 
form each and every policy of insurance theretofore 
issued by the Mutual Company and then in force, in ac¬ 
cordance with the terms of each and all of said policies, 
respectively, and to pay to the holders thereof and each 
of them any and all sums which may fall due pursuant 
to the term of said policies. The Stock Company also 
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agreed to assume any and all further debts of said Mu¬ 
tual Company made on any account whatsoever, and to 
pay any and all sums which said Mutual Company then 
or may thereafter become liable for. 

The Mutual Company on January 1st, 1921, trans¬ 
ferred, assigned and turned over to the Stock Company 
all its business, property and assets of every kind and 
character, real, personal or mixed wherever situated, 
of which it was possessed or which it might in the fu¬ 
ture be entitled to receive, to be the absolute property of 
the Stock Company. 

Among the assets of the Mutual Company that were 
turned over to the Stock Company was $105,959.60 in 
cash, securities and bonds which the Mutual Company 
had accumulated from premiums paid and investments 
made and held as a reserve to take care of liabilities 
under policies of insurance underwritten by it. 

The Bureau of Internal Revenue determined that 
this $105,959.60 was a premium paid by the Mutual 
Company to the Stock Company, under the contract 
of January 1st, 1921, for re-insurance; and computes 
a tax theron of $35,462.71. The Board of Tax Appeals 
has erroneously approved the assessment of said de¬ 
ficiency with interest. 

We say that the Bureau of Internal Revenue and the 
Board of Tax Appeals misses the real point in the case 
when they say the contract of January 1st, 1921, was 
such a contract of re-insurance that called for the pay¬ 
ment of a premium in any other amount than would be 
represented by the future profits to be realized from 
the business taken over. We believe that the Bureau 
of Internal Revenue and the Board of Tax Appeals 
have misunderstood the definition of re-insurance as 
that term should be applied to this case. 

Re-insurance is divided into two main types of con¬ 
tracts. The first type of contract of re-insurance is 
known as excess re-insurance. It is a treaty arrange- 
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ment between a given insurance company and a com¬ 
pany which is specializing in the re-insurance busi¬ 
ness, whereby as soon as the former company, called 
the re-insured, has issued a policy the treaty company, 
called the re-insurer, automatically assumes liability 
under said policy in excess of a stated amount. 

The second type of re-insurance contracts is called 
pro rata re-insurance. Under this type of contract the 
company issuing the treaty shares losses and expenses 
arising out of each and every accident irrespective of 
amount. 

Under the first type of contract a stipulated premium 
is paid. However, that premium would be no greater, 
but perhaps less than the original insured would pay 
the re-insured company. Under the second type of 
contract the treaty company would participate only in 
the profits earned by the re-insured. 

The term “re-insurance'* is sometimes loosly applied 
to a contract between two insurers by which one as¬ 
sumes the risks of the other and becomes substituted to 
its contracts, so that, on the assent of the original 
policy-holder, the liability of the first insurer ceases, and 
the liability of the second is substituted. This is a trans¬ 
fer from one company to another of a going insurance 
business. While there is an element of re-insurance un¬ 
der such a contract, there is never any greater premium 
paid therefor than the premiums agreed to be paid by the 
original insured. 

The business, property and assets of the Mutual Com¬ 
pany belonged equitably to its members or policy-holders, 
and the company held it merely as trustee for them. 
The Superior Court of Marion County recognized this 
fact and this principle of law in its decree of Janu¬ 
ary 1st, 1921. The Court also recognized the fact that 
when the contract of transfer was made the accumu¬ 
lated reserve of $105,959.60 of the Mutual Company 
would go to the Stock Company as paid-in capital. 
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Not such capital as would justify the issuance of shares 
of stock therefor, but paid-in surplus capital. In other 
words, in the possession of the Stock Company the 
reserve of $105,959.60 would still remain a security 
for the liability of the company under the policies 
assumed. 

The reserve of $105,959.60 of the Mutual Company 
was transferred to the Stock Company, and after said 
transfer had the same status in the treasury of the 
Stock Company that it would have had had it been 
accumulated from business done by it. In fact, if strict 
re-insurance had been effected, instead of a transfer, 
premiums for such re-insurance could not have been 
paid from said reserve. That money or that fund be¬ 
longed to the policy-holders, not as a fund that could 
be distributed to them nor used as a fund for the pur¬ 
chase of stock in the new company. The Court passing 
upon the legality of the contract of January 1st, 1921, 
recognized the stability of such reserve as a security. 

In giving its consent to the contract of January 1st, 
1921, the Superior Court of Marion County, Indiana, 
adjudged, viz.: 

“That there is no statute authorizing the re-incor¬ 
poration of the defendant Mutual Hoosier Casualty 
Company, and that the defendant. The Hoosier Cas¬ 
ualty Company, is not a re-organization of that com¬ 
pany, and that if any of the policy-holders of said 
defendant Mutual Company desire to purchase any 
of the stock of said new company and will forward 
their certified check therefor to the President of the 
defendant Mutual Company, stock to an amount 
equal to any equity in the Mutual Company standing 
to the credit of his policy, after all debts of that com¬ 
pany are ascertained, may be purchased and will be 
issued to said policy-holder at par.” 

The foregoing adjudication by the Superior Court 
of Marion County, Indiana, that the business, property 
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and assets of the Mutual Company equitably belonged 
to its policy-holders, is reiterated by the Board of Tax 
Appeals in its opinion found at pages 36 and 37 of the 
printed record, viz.: 

“The transaction between the petitioner and the 
Mutual Company was pursuant to section 4753 of 
Burn’s Annotated Indiana Statutes, which in part 
provides: 

“ ‘No such corporation, association, organized un¬ 
der the laws of this state, shall transfer its risks to, 
or re-insure them in any other corporation, associa¬ 
tion or society, unless the contract of transfer or re¬ 
insurance is first submitted to and approved by two- 
thirds vote of a meeting of the insured, called to 
consider the same, of which meeting a written or 
printed notice shall be mailed to each member, cer¬ 
tificate or policy-holder, at least thirty days before 
the day fixed for such meeting.’ 

‘7t is tviell to remember at this point that the] 
funds transferred were the equitable property of 
the policy-holders in the Mutuod Company, Federal 
Life Insurance Co. v. Kerr, 173 Ind. 613; 89 N. E. 
399, involved a contract between the Model Life In¬ 
surance Company, under which the Federal Life In¬ 
surance Company assumed the risks of the Model 
Life Insurance Company only to a limited extent. 
The Court, in speaking of the funds transferred 
said: 

“ ‘Appellee’s insured had contributed to create 
the fund, and appellant had contributed nothing. In 
good conscience and by express statute (Section 7) 
it was a trust fund for the policy-holders of the 
Model, a mutual company, and is attempted to be 
transferred to another company without liability of 
the latter to account for it for the benefit of those 
having an interest in it. Certainly, any surplus or 
reserve belongs to the members. United States, etc., 
Co. V. Sprints (Ky.) 96 S. W. 889, 13 L. R. A. 
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(N. S.) 1053; Parish v. N. Y., etc., Co.. 60 App. Div. 

11; 69 N. Y. Supp. 764.^ ” 

According to the foregoing conclusion of the Board, 
which is sound and supported by all the authorities, the 
surplus reserve of the Mutual Company in this case 
could not have been appropriated as a fund for the pay¬ 
ment of a premium for re-insurance, if such a premium 
had been in fact paid. So, we are unable to see how the 
Board reconciles this conclusion with its subsequent con¬ 
clusion that the surplus reserve of the Mutual Company 
in the amount of $105,959.60 was paid over to the Stock 
Company as a premium for re-insurance, and constituted 
income subject to tax. 

Furthermore, we are unable to see how the Board of 
Tax Appeals can read into this case the fact, and make a 
conclusion of law thereon, that a premium for re-insur¬ 
ance was paid. In the decree of the Superior Court of 
Marion County, in paragraph four it provides that if a 
premium for re-insurance was to be paid the notice to 
be mailed to the policy-holders should state **The consid¬ 
eration to he paid for such re-insurance.^* Immediately 
following this provision of the decree it is adjudged that 
the policy-holders of the Mutual Hoosier Casualty Com¬ 
pany are the equitable owners of all the property, assets 
and business of said company. That if said property, 
assets and business are transferred to the Stock Company 
in ■ consideration of its re-insuring the business of the 
Mutual Company, the said business, property and assets 
so transferred would become the property of the stock¬ 
holders of the Stock Company, except that same would 
remain as security for the insurance covered by the pol¬ 
icy of said policy-holder. That since there was no stat¬ 
ute authorizing the re-incorporation of the Mutual Com¬ 
pany, and that the Stock Company is not a re-organiza- 
tion of the Mutual Company, any policy-holder of the Mu¬ 
tual Company who may desire to do so, could retain his 
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equitable ownership in the business, property and assets 
of the Mutual Company, after the same was transferred 
to the Stock Company by subscribing for stock of the 
Stock Company. That each policy-holder of the Mutual 
Company had the right to subscribe for the shares of 
stock of the Stock Company in proportion to his interest 
in the Mutual Company after all debts of that company 
were ascertained. 

The notice that was mailed to the policy-holders in ac¬ 
cordance with the decree of the Court does not state that 
any premium was to be paid for the re-insurance effected 
by the transfer of the business, property and assets of 
the Mutual Company to the Stock Company. The notice 
that was mailed does state, viz: 

‘‘The funds of the present Mutual Company are 
the beneficial property of its members, subject to 
being used as necessary to protect all policies and 
pay all claims and debts of the company. By a pro¬ 
posed contract to be submitted to this adjourned 
meeting on January 18, 1921, this new company 
would assume all policy obligations and claims for 
benefits, and all the debts of the present Mutual 
Company, and would have transferred to it all the 
property and funds of the Mutual Company as a 
consideration for being bound to pay these obliga¬ 
tions, claims and debts. The legal effect of this is 
that the new Stock Company becomes the owner of 
the assets and must pay the policies, claims and 
debts. ♦ ♦ ♦ 

‘Tf any policy-holder desires to do so, and will 
make application to Charles H. Brackett, President, 
at any time before this meeting, enclosing his certi¬ 
fied check for his subscription, he may purchase 
stock in the new company at par to an amount equal 
to an equity in the Mutual Company standing to 
the credit of his policy, after all debts of that com¬ 
pany are ascertained and paid.” 
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The facts in this case show that the main object 
sought to be accomplished by the transfer of the busi¬ 
ness, property and assets of the Mutual Company to 
the Stock Company was to relieve the policy-holders 
of the Mutual Company from the increased assess¬ 
ments that were impending as the ages of the insured 
advanced and the mortality rate in the group in¬ 
creased. The surplus reserve of $105,959.60 that had 
been accumulated, was a fund to take care of such 
an emergency. It was a security for the risks that had 
accrued. The law of the State of Indiana circumscribed 
the mode by which the business, property and assets 
of the Mutual Company could be transferred to the 
Stock Company and the risks of the Mutual Company 
taken over. 

If the term “re-insure’" that is found in Section 4753 
of Burn's Annotated Indiana Statutes, following the 
term “transfer,” has a meaning different from trans¬ 
fer, then by no process of reasoning could there be 
said to be any element of re-insurance in this case 
that would support the inference drawn by the Board 
of Tax Appeals that a premium for re-insurance was 
paid. The facts in this case show that the risks of the 
Mutual Company were transferred to the Stock Corn- 
pany rather than re-insured in it. 

The provisions of the law for the transfer of the 
risks were endeavored to be followed when the chief 
law officer of the State of Indiana intervened and 
brought the matter of the transfer before a judicial 
tribunal. The main concern of the Attorney General 
of the State of Indiana was to see that the surplus re¬ 
serve of the Mutual Company which was a security 
for policy-holders, was not squandered nor paid as a 
premium for re-insurance. If such fund had been paid 
as a premium for re-insurance it certainly would have 
been squandered. 
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The chief law officer of the State of Indiana and 
the judicial tribunal before whom said matter was 
brought, were satisfied that all concerned would be 
protected if the business, property and assets of the 
Mutual Company were transferred to the Stock Com¬ 
pany as paid-in capital. This being the essence of the 
transfer they would still remain a security. We do not 
believe it is possible to spell out, from the facts in 
this case the proposition that $105,959.60 or any other 
amount was paid as a premium for re-insurance. If 
such a thing had been done it would certainly have 
been injurious to the policy-holders of the Mutual 
Company. 

We do believe, however, and feel that it is con¬ 
sistent with all the facts and circumstances, that the 
business, property and assets of the Mutual Company, 
including the $105,959.60, was transferred to the Stock 
Company as paid-in capital of that company. 

The idea that the surplus reserve of $105,959.60 was 
paid to the Stock Company as a premium for re-insur¬ 
ance is inconsistent with the purposes attempted to be 
accomplished in the proceeding before the Superior 
Court of Marion County, Indiana. 

In the statement attached to the deficiency notice, 
page 8 of the record, the item of $105,959.60 alleged 
income is designated as follows: '*Gross assets received 
from other companies for assuming risk” 

That is the only explanation that the Commissioner 
of Internal Revenue gives for proposing to assess a 
tax on said amount. The Board of Tax Appeals at 
pages 38 and 40 describes the character of the fund 
as follows: 

‘Tt is clear that the supreme and controlling 
consideration for the transfer of the net assets of 
the Mutual Company was the fact that the old 
policy-holders secured from the petitioner the 
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same character of insurance which had been fur¬ 
nished them by the Mutual Company. To put it 
another way, the policy-holders agreed to the 
payment to the petitioner of the net surplus in 
consideration of its substituting itself for the 
Mutual Company. In short, the consideration for 
the transfer was insurance and therefore, the net 
surplus paid over to the petitioner was a premium 
paid in one sum for insurance.*' 

The Board says that its foregoing conclusion corre¬ 
sponds with the construction placed on the transaction 
by the Superior Court of Marion County, Indiana, in 
its order, set forth in the findings of fact and in com¬ 
pliance with which order the petitioner obtained pos¬ 
session of the assets of the Mutual Company. We think 
that that conclusion does violence to the order of the 
Superior Court. We think it was to avoid such a catas¬ 
trophe to the policy-holders of the Mutual Company 
that the assistance of the Superior Court of Marion 
County was invoked in the transaction of January 1st, 
1921. 

The Board brushes aside the fact that such a premium 
for re-insurance would be excessive, and never before 
heard of, by saying, “This only means that the petitioner 
made an extremely good bargain” “If so, it is a matter 
with which we have no concern." This statement of the 
Board conflicts with its statement that its conclusions are 
in conformity with the adjudication of the Superior Court 
of Marion County, that was concerned ”with the ex¬ 
tremely good bargain” mentioned. 

The notice that was mailed to the policy-holders before 
the Superior Court was invoked to intervene, states ”that 
no additional charge would be made” If the Board is 
right in its interpretation of the Court's order, that order 
was not only detrimental to the policy-holders individ-. 
ually, but changed their plan in such a way as to subject 
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their new company to a tax of $35,462.71 and interest of 
$11,214.76, making a total of $46,631.47. 

In order to assess a tax on the alleged income of $105,- 
959.60, we must say that it arose out of a transaction en¬ 
tered into for profit. It is hardly reasonable to say that 
the managers of the Mutual Company, the Attorney Gen¬ 
eral of the State of Indiana, and the Superior Court for 
Marion County would have undertaken and approved the 
transfer that was made; or that two-thirds of the policy¬ 
holders of the Mutual Company would have approved the 
contract of January 1st, 1921, if they had had the least 
intimation that the transaction would result in taxation. 
Inasmuch as said amount was not, and has not subse¬ 
quently been considered income, the payment of the tax 
assessed in this case is only possible out of earnings of 
the Stock Company. It is plain to be seen that the 
persons who invested their money in the Stock Company, 
in order to make the transaction possible, would not have 
done so if they had seen the probability of this tax. 

The Board of Tax Appeals has no right to assume in 
this case, that where an established insurance business is 
transferred as a whole to a new company, a premium for 
re~insurance thereby effected is paid. In the identical 
case that the Board was considering there was proved as 
a fact that the petitioner took over another insurance 
business besides the business of the Mutual Company. 
For that business, property and assets, the petitioner 
paid a consideration of $50,000 and got property of the 
value of $20,000. 

We wonder what the decision of the Board would have 
been if the policy-holders of the Mutual Company had 
availed themselves of the right preserved to them in the 
decree of the Superior Court of Marion County of sub¬ 
scribing for the stock of the Stock Company. Is not that 
right based upon the fact that the Superior Court of 
Marion County, Indiana, considered the value of the busi¬ 
ness, property and assets of the Mutual Company trans- 
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ferred to the Stock Company as being paid-in surplus? 
If then, as a matter of fact, the business, property and 
assets, including the surplus reserve of $105,959.60, was 
paid-in surplus capital of the stock, how can it be said to 
be a premium for re-insurance ; and how can the fact that 
the policy-holders did not avail themselves of the right 
to subscribe for stock change the situation? 

POINT TWO: 

UNDER THE CONTRACT OF JANUARY 1st, 1921, 
AS CONSTRUED BY THE SUPERIOR COURT OF 
MARION COUNTY, INDIANA, THE BUSINESS, 
PROPERTY AND ASSETS OF THE MUTUAL COM¬ 
PANY, WHICH INCLUDED THE SURPLUS RE- 
SERVE OF $105,959.60, IS PAID-IN CAPITAL OF 
THE STOCK COMPANY. 

Our argument under point one of the brief, we think 
clearly demonstrates in this particular case at least that 
the surplus reserve of the Mutual Company could not 
legally be paid as a premium for re-insurance. 

The difficulty of this case to both counsel and Court 
is that there is no precedent to go to for enlightenment. 
We have numerous cases, viz: Stark v. North Western 
National Life Insurance Company, 167 Federal 191; 
G7'ay V. Northwestern National Life Insurance Company 
of Minneapolis, Minn,, 161 Federal 488; Poe, et al,, v, 
Munich Re-insurance Company, et al., 276 Federal 949, 
and Hayden v, Franklin Insurance Co., 136 Federal 285, 
dealing with somewhat the same character of re-insur¬ 
ance that is presented in this case. But in all of those 
cases the questions of fact and law litigated were those 
arising between the original insured and the re-insuring 
company. All of those cases, except the case of Poe v. 
Munich Re-insurance Company arose out of situations 
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where assessment plan companies transferred their busi¬ 
ness, property and assets to stock companies. 

The case of Poe v. Munich Re-insurance Company is 
cited for the purpose only of bringing to the attention of 
the Court the pure type of re-insurance. In that case 
the re-insurer agreed with the re-insured to assume one- 
third of the re-insured's risk for one-third of its receipts. 
This case is also cited for the purpose of showing that in 
the pure type of re-insurance contracts no greater consid¬ 
eration is charged therefor than a portion of the original 
premium charged the original insured. Up until the 
breaking out of the World War, most of the re-insurance 
business carried on in the United States was by foreign 
companies mostly located in England and Germany. 

Contracts of “re-insurance” in cases where one com¬ 
pany takes over all the business, property and assets of 
another company, are of various kinds and characters. 
In the Hayden v. Franklin Life Insurance Company case, 
(supra) the proposition to the re-insurance was as fol¬ 
lows: 


“We make you the following proposition of re¬ 
insurance : 

“In consideration of the transfer to us of all your 
money securities, assets, and property of every kind, 
together with all your books and records, the value 
of said assets being shown by Exhibits of Assets 
hereto attached, and of the transfer to us of all your 
outstanding policies, with all premiums due or to 
become due thereon, and with your recommendation 
that the policy-holders continue their insurance with 
us and on the complete substitution (so far as lies 
in your power) of this company in place and stead 
of the Merchants' Life Association, we will: 

“First, assume outstanding policy contracts, as 
shown by the two exhibits of policies in force, of 
date of May 13, 1899, hereto attached and all obli¬ 
gations to policy and beneficiaries, thereunder, etc.'' 
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In the Hayden case the question litigated was the 
rights of policy-holders against the re-insurer. The judg¬ 
ment of the Court was that because of the fact that the 
original insured failed to pay the stipulated premiums 
called for in his policy to the re-insurer, his policy lapsed. 

In the case of Gray v. Northwestern, etc., Co., there 
was involved a contract whereby one company took over 
from another, an assessment company, all its assets. 

The first paragraph of the syllabus of the Court's opin¬ 
ion in the Gray case, states: 


“A contract of re-insurance between two life 
insurance companies, by which one transfers all 
of its assets to another and ceases business, thus 
disabling itself from performing its executory 
contracts with its policy-holders, while the other 
assumes such contracts on terms agreed upon, is 
not binding upon such policy-holders, in whose 
favor a right of action at once arises against their 
own company for breach of contract. Such a 
policy-holder is, however, put to his election, and 
if he accepts the re-insurance offered he is bound 
by the terms of the contract between the two 
companies.” 

In the opinion of the Court it is said: 

“No advantage appears to have been taken of 
Gray by any one. Notwithstanding the re-insuring 
company had no power to do new business on the 
assessment plan, it seems to have made provision 
by which the rights of members of the re-insured 
company, who continued to hold assessment cer¬ 
tificates, should be respected, if they concluded 
not to accept new certificates. It provided, in sub¬ 
stance, that all money received by the re-insuring 
company, constituting the mortuary fund of the 
re-insured company, and all money thereafter to 
be collected from members of the old company 
for account of such a fund, should be set aside 
and used to pay death, disability, or maturing 
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claims, until they should be all paid, settled, or 
discharged in full; but with a view of bringing 
about novation of the old contracts, which obvi¬ 
ously was the general purpose of the re-insuring 
contract. It devised a scheme for doing that.'' 

We believe that from the foregoing cases, to which 
we desire to draw the Court's attention, that it is the 
outstanding principle in all contracts whereby an old 
line insurance company takes over the business, prop¬ 
erty and assets of assessment companies, the value of 
those assets, by whatever name they may be called, 
remain a security for the performance of the policies 
taken over. Those assets could not remain such a se¬ 
curity unless they are treated as capital assets of the 
re-insuring company. 

What difference is there in this case from a case 
where one person agreed to pay the mortgage debt 
of another person on a piece of real estate in consider¬ 
ation of the latter transferring to him the property. 
Could it be said that the value of the property, after 
the debt against same was satisfied, is income? 

In this case the petitioner agreed with the Mutual 
Company that if it would transfer to it all its business, 
property and assets that it would assume and pay all 
claims against it. At the very time that agreement 
was made the policy-holders of the Mutual Company 
had the right, according to the decree of the Superior 
Court of Marion County, to claim every dollar that 
the Commissioner of Internal Revenue says that such 
business was worth, viz: $105,959.60. However, by 
ratifying the contract of January 1st, 1921, and agree¬ 
ing to defer their claim on said surplus reserve, until 
their policies matured, they in effect agreed that the 
petitioner should hold the same for them. So, until 
those policies do mature and are paid, or until they 
are lapsed, no one can tell what profit the petitioner 
will realize under said contract of January 1st, 1921, 
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if any. If the Commissioner had valued the business 
of the Mutual Company, aside from the mortuary fund 
or reserve it had accumulated, there might be some 
merit in his attempt to tax the value of same as a 
profit. But this he has not done. Even if this had been 
done, we would insist that the value of such business 
was paid-in capital. In other words, we take the broad 
position, and we think we are supported by the author¬ 
ities, that the value of the business, property and assets 
of the Mutual Company, including the mortuary fund 
or reserve of $105,959.60 is paid-in capital of the Stock 
Company and not a premium for re-insurance. 

While the Board of Tax Appeals says that it is not 
concerned with any ‘‘extremely good bargain” that 
the Stock Company might have made under the con¬ 
tract of January 1st, 1921, it does concern itself with 
indulging in an inference which we believe led the 
Board to the erroneous conclusion it did reach in hold¬ 
ing the mortuary fund of the Mutual Company taxable 
income of the Stock Company, rather than paid-in 
capital. 

At page 34 of the record the Board makes the fol¬ 
lowing conclusions from inferences based upon facts 
occurring after the date of the contract of January 1st, 
1921, viz: 

“The outstanding fact is that it was the pri¬ 
mary purpose of the office force of the Mutual 
Company in organizing the new company to con¬ 
solidate the automobile insurance concerns, all 
of which they controlled, with the insurance busi¬ 
ness of the Mutual Company. It was also their 
purpose to use the surplus funds of the Mutual 
Company in purchasing these other concerns and 
this purpose they could not accomplish until they 
had brought these funds under their control. As 
soon as they were in control they voted to pay 
$50,000 of said surplus funds to C. H. Brackett, 
C. W. Ray, and W. H. Latta, for, with certain 


51 



exceptions, all the outstanding* automobile insur¬ 
ance, certain specified assets and the good will 
of the United Automobile Association.” 

The Stock Company has a capital of $100,000—all 
of which the Board finds was paid-in, outside of the 
value of the business, property and assets of the Mu¬ 
tual Company, among which there was a mortuary 
fund or reserve of $105,959.60. Before that fund came 
into the treasury of the Stock Company, under the 
contract of January 1st, 1921, the Stock Company had 
deposited $25,000 of its capital with the Commissioner 
of Insurance. That left it with $75,000 of its original 
capital. When the $105,959.60 came to it it was avail¬ 
able for investment. It should not be permitted to 
remain idle. Evidently under the approval of the In¬ 
surance Commissioner, the Stock Company bought an¬ 
other insurance business for fifty thousand dollars. 
With that business, liquid securities of the value of 
$20,000 were received. The business and the assets 
acquired for $50,000 may have reasonably been worth 
$100,000. Therefore, the dividend which was paid in 
February, 1921, could have been from surplus other 
than the mortuary fund or reserve received from the 
Mutual Company. We say that the facts in the case 
support the inference we have drawn better than they 
do the inference that the Board has drawn, in refer¬ 
ence to what disposition was made of the mortuary 
fund or reserve of the Mutual Company. 

While the Board of Tax Appeals professes to have 
no concern with the bargain that was made under the 
contract of January 1st, 1921, we do not believe this 
case can be judicially disposed of without adhering 
strictly to the interpretation that the Superior Court 
of Marion County put upon it. Neither do we think 
that this case can be properly disposed of without 
having the same concern for the interest of the policy- 
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holders of the Mutual Company that the Superior 
Court of Marion County had. That Court's judgment 
was, in plain terms, that the value of the business, 
property and assets of the Mutual Company would re¬ 
main, in the possession of the Stock Company, a se¬ 
curity for the payment of their policies. If the tax 
proposed in this case is permitted to stand, $46,000 
of that fund will be absolutely wiped out as a security 
for the purpose it must be held. If the amount of 
$105,959.60 is not treated as income of the petitioner 
for the year 1921, it will owe no tax at all, but has 
already paid $8,611.37 for which it is not liable. If 
the said amount of $105,959.60 is taken out of the 
gross income of the petitioner for the year 1921, it 
will have a net loss of approximately $1,157.10. 

POINT THREE; 

IF IT CAN BE SAID THAT THE SURPLUS OF 
$105,959.60 PAID OVER TO THE STOCK COMPANY 
UNDER THE CONTRACT OF JANUARY Itt, 1921, 
IS A PREMIUM FOR RE-INSURANCE, CAN THE 
WHOLE OR ANY PART OF IT BE TAXED AS 
INCOME? 

If the $105,959.60 was a premium for re-insurance 
it was a premium for life, health and accident insur¬ 
ance, and subject to tax only as the law requires such 
premiums are taxable. 

As found by the Board in its findings of fact, the 
Stock Company was organized on or about Decem¬ 
ber 23, 1920, at which time $50,000 of its authorized 
capital stock of $100,000 was subscribed and paid-in. 
Therefore, on January 1st, 1921, the petitioner was 
fully authorized under the law of Indiana to engage 
in the life, health and accident insurance business. On 
January 1st, 1921, the petitioner took over the life. 
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health and accident insurance business of the Hoosier 
Casualty Company, a Mutual Company. From Janu¬ 
ary 1st to January 18th, 1921, the petitioner was ex¬ 
clusively engaged in the business of life, health and 
accident insurance. On or about January 19th, 1921, 
the remaining $50,000 of the petitioner’s authorized 
capital was paid in and it became authorized to do a 
general insurance business under the laws of the State 
of Indiana. At that time the petitioner’s status as a 
taxpayer changed. On or about January 19th, 1921, 
the petitioner took over the insurance business of the 
United Auto Insurance Association, which was a re¬ 
ciprocal insurance. On or about January 22, 1921, 
the petitioner was authorized by the Commissioner of 
Insurance for the State of Indiana to thereafter engage 
in the general insurance business. 

The petitioner contends that within the calendar 
year 1921 it had two taxable periods, viz: That from 
January 1st, 1921, to January 18th, 1921, it was liable 
for tax only under the provisions of Sections 242, 243, 
244 and 245 of the Revenue Act of 1921. 

Section 242 of said Act reads as follows: 

“That when used in this title the term iife in¬ 
surance company’ means an insurance company 
engaged in the business of issuing life insurance 
and annuity contracts (including contracts of com¬ 
bined life, health and accident insurance), the re¬ 
serve funds of which held for fulfillment of such 
contracts comprise more than 50 per centum of 
its total reserve funds.’’ 

Section 243 of said Act reads: 

“That in lieu of the taxes imposed by Section 
230 and 1000 and by Title III, there shall be 
levied, collected, and paid for the calendar year 
1921 and for each taxable year thereafter upon 
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the net income of every life insurance company a 
tax as follows: 

‘‘(1) In the case of a domestic life insurance 
company the same percentage of its net income 
as is imposed upon other corporations by Sec¬ 
tion 230.** 

Section 245 of said Act reads: 

‘‘(a) That in case of a life insurance company 
the term 'net income* seems the gross income 
less— 

"(1) The amount of interest received during 
the taxable year which under paragraph (4) of 
Subsection (a) of Section 213 is exempt from 
taxation under this title. 

"(2) An amount equal to the excess, if any, 
over the deduction specified in paragraph (1) of 
this subdivision, of 4 per centum of the mean of 
the reserve funds required by law and held at the 
beginning and end of the taxable year, plus (in 
case of life insurance companies issuing policies 
covering life, health and accident insurance com¬ 
bined in one policy issued on the weekly pre¬ 
mium payment plan, continuing for life and not 
subject to cancellation) 4 per centum of the mean 
of such reserve funds (not required by law) held 
at the beginning and end of the year, as the Com¬ 
missioner finds to be necessary for the protection 
of the holders of such policies only.** 

In this case it will be seen that the Commissioner of 
Internal Revenue declined to acquiesce in the petitioner*s 
contention that it should be taxed as a life insurance com¬ 
pany for the period from January 1st, 1921, to January 
18th, within the calendar year 1921. 

Petitioner contends that if it be held that it received 
a premium of $105,959.60 from the Mutual Company as 
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a premium for re-insurance, such a premium was re¬ 
ceived by it as a life insurance company, and at a time 
and during a period when it, under the laws of Indiana, 
could engage in no other kind of insurance business. 
Therefore, for that period its net taxable income may 
only be determined as provided in Section 245 of the 
Revenue Act of 1921. 

If the petitioner is taxed on the gross amount of said 
alleged premium of $105,959.60, the entire profit, and 
more too, than it can ever hope to earn thereunder is 
taken as a tax. Under such a condition, not only is its 
net income taxed, but the whole of it is taken away as 
and for a tax. The deficiency of $35,462.71, and interest 
thereon of approximately $11,000, results wholly from 
the taxation by the Commissioner of the gross amount of 
$105,959.60. 

The Board of Tax Appeals brushes this important con¬ 
tention of the petitioner aside by the following language, 
found at page 34 of the record: 

“In order to be classed as a life insurance com¬ 
pany, Section 242 requires that an insurance com¬ 
pany be ‘engaged in the business* of issuing the char¬ 
acter of policies therein specified. It is not neces¬ 
sary in this case to decide what length of time must 
elapse or what acts must be done before a company 
can be said to be engaged in a business. It is suffi¬ 
cient to point out that the petitioner was on January 
18, 1921, in the throes of birth, that on that date it 
had not adopted its by-laws, that but one night in¬ 
tervened between the acquisition of the risks and 
assets of one company and those of another.** 

This statement of the Board is not supported by 
its findings of facts, and therefore is gratuitous. The 
Board finds as a fact that on January 1st, 1921, the peti¬ 
tioner as a corporation was being sioed. That on January 
1st, 1921, it entered into a contract which provided: 
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‘The contract with all obligations, rights, titles 
and interests hereby transferred and created, shall 
be in effect as, of, and including January 1st 1921. 

“In witness whereof, we have executed thia agree¬ 
ment in duplicate, in the City of Indianapolis, on this 
the first day of January, 1921.” 

Therefore, the Board’s statement that the petitioner 
was in the throes of birth on the 18th of January, 1921, is 
contrary to the facts found by it. 

When the petitioner’s status changed during the cal¬ 
endar year 1921 from a life insurance company to an in¬ 
surance company other than a life insurance company, 
its liability for tax changed. There does not seem to us 
to be any good reason for denying the petitioner the 
status of a life insurance company during that part of the 
year when the greater portion of its income was received, 
if it is to be said that the $105,959.60 was taxable income. 
In fact to deny petitioner such status is the equivalent of 
denying it due process of law. 

The Commissioner of Internal Revenue ignores en¬ 
tirely the return filed by the petitioner for the periods 
from January 1st to January 18th, 1921, and from Janu¬ 
ary 18th to December 31, 1921, within the calendar year 
1921. The Commissioner of Internal Revenue makes an 
entirely new set up of the petitioner’s income for the cal¬ 
endar year 1921, as shown by the statement attached to 
the deficiency notice of September 9, 1925, page 8 of the 
record. We think the facts in this case are sufficient to 
show that from January 1 to January 18, 1921, the peti¬ 
tioner can only be classed as a life insurance company, and 
the fact that subsequent to January 18, 1921, it engaged 
in a general insurance business does not change its status 
for said period. Even though the Commissioner refused to 
accept the return filed by the petitioner, he should have 
determined its income for the period from January 1st 
to January 18, 1921, the same way that the income of a 
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life insurance company could have been determined. And 
from January 18 to December 31, 1921, the petitioner’s 
income should have been determined as a general insur¬ 
ance company. That process would have resulted in a 
tax in the amount paid by petitioner. The petitioner’s 
taxable status from January 1st to January 18, 1921, was 
the same as if it had gone out of business on the latter 
date. 

POINT FOUR: 

IF THE PETITIONER IS TO BE CLASSED AS AN 
INSURANCE COMPANY (OTHER THAN A LIFE 
INSURANCE COMPANY AS DEFINED BY SECTION 
242) THE AMOUNT OF $105,959.60 SHOULD BE 
TREATED AS A RESERVE REQUIRED FOR THE 
PROTECTION OF POLICYHOLDERS, AS PROVIDED 
BY SUBSECTION (11) OF SECTION 234(a) OF THE 
REVENUE ACT OF 1921. 

If the petitioner is not to be taxed under the provi¬ 
sions of Section 242 et seq., of the Revenue Act of 1921, 
and is to be taxable under the provisions of Section 230 
for the calendar year 1921; then it is entitled to the de¬ 
ductions, in computing its net taxable income, as are 
provided by Subsections (10) and (11) of Section 234 (a) 
of the Revenue Act of 1921. 

Subsection (10) of Section 234(a) reads as follows: 

'Tn case of insurance companies (other than life 
insurance companies), in addition to the above (un¬ 
less otherwise allowed) : (A) The net additions re¬ 
quired by law to be made within the taxable year 
to reserve funds (including in the case of assess¬ 
ment insurance companies the actual deposit of 
sums with the state or territorial officers pursuant 
to law as additions to guarantee or reserve funds) : 
and (B) the sums other than dividends paid within 
the taxable year on policy and annuity contracts. 
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After December 31, 1921, this subdivision shall ap¬ 
ply only to mutual insurance companies other than 
life ii\surance companies.” 

Subsection (11) of Section 234(a) of the Revenue Act 
of 1921: 


“In case of corporations (except those taxed un¬ 
der Section 243) issuing policies covering life, 
health, and accident insurance combined in one pol¬ 
icy issued on the weekly premium payment plan 
continuing for life and not subject to cancellation, 
in addition to the above, such portion of the net 
addition (not required by law) made within the 
taxable year to reserve fund as the Commissioner 
finds to be required for the protection of the holders 
of such policies only. This subdivision shall not be 
in effect after December 31, 1921.” 

Under Subsection (11) of Section 234(a) above quoted, 
the amount of $105,959.60 that was transferred from the 
Mutual Company to the Stock Company, when its risks 
were transferred on January 1st, 1921, was required for 
the protection of the policy-holders and should have been 
found by the Commissioner to be required for the pro¬ 
tection of the policy-holders and allowed as a deduction 
in computing net income. 

The conclusion of the Superior Court of Marion County 
that the reserve of $105,959.60 equitably belonged to the 
policy-holders of the Mutual, and would remain a secur¬ 
ity for their policies after transferred to the Stock Com¬ 
pany, if not sufficient to constitute the same paid-in capi¬ 
tal of the Stock Company, certainly establishes the facts 
that said amount is required for the protection of the 
policy-holders in addition to the reserve required by law. 

Upon this fact being established by a court of com¬ 
petent jurisdiction, the Commissioner should have found 
same to be required for the protection of policy-holders 
and allowed same as a deduction under the provisions of 
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Subsection (11) of Section 234(a) of the Revenue Act 
of 1921. 

The Board of Tax Appeals agrees with the Superior 
Court of Marion County that the surplus reserve 6i 
$105,959.60 equitably belonged to the policy-holders; and 
this being so it would seem to follow as a necessary corol¬ 
lary that in the possession of the Stock Company it was 
a reserve in addition to that required by law for the 
protection of the holders of policies to whom it equitably 
belonged. The fact is that said fund was and has been 
subsequently held by the Stock Company as a security 
for the protection of holders of such policies. 

From a reading of the opinion of the Board of Tax 
Appeals, it will be seen that one of the contentions be¬ 
fore that tribunal was that no tax was imposed against 

• 

insurance companies, other than life companies, for the 
year 1921. That contention was improvidently made, 
and the Board's disposition thereof was in all things cor¬ 
rect and proper. At the first reading of Section 246(a) 
of the Revenue Act of 1921, it would seem that Congress 
made a mistake in the use of the numerals 1922. But 
other parts of the Act, and especially Subsections (10) 
and (11) of Section 234(a), clearly indicate that Con¬ 
gress did not intend Section 246(a) to become operative 
until January 1st, 1922. The reason or policy that Con¬ 
gress may have had for such provisions is of no concern 
to the courts. But, if instead of ‘‘1922” Congress had 
intended “1921” in Section 246(a), the error would have 
been such that it would have required legislation to cor¬ 
rect. We do not now believe that Congress intended Sec¬ 
tion 246(a) to take effect until the beginning of the 
calendar year 1922. 


CONCLUSION 

The petitioner's case may be briefly summed up, viz: 
(1) The business, property and assets of the Mutual 
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Company, transferred to the Stock Company, is paid-in 
capital of the latter company. 

(2) From January 1st to 18th, within the calendar 
year 1921, the petitioner should have been assessed, if 
at all, under the provisions of 242, et seq., of the Revenue 
Act of 1921. 

(3) That if petitioner is to be assessed under Section 
230 for the year 1921 the Commissioner and Board of 
Tax Appeals should have found, and this Court should 
now find that the $105,959.60 is the net addition (not 
required by law) made within the taxable year to re¬ 
serve funds required for the protection of the holders of 
such policies, the risks under which were transferred to, 
re-insured in and assumed by the Stock Company, the 
petitioner herein. 


Respectfully, 

Harry A. Fellows, 

Will H. Latta, 

Attorneys for Petitioner. 


Will H. Latta, 

Of Counsel. 
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In this supplemental brief the appellant desires to 
draw the Court’s attention to authorities in support 
of Points One and Two of the original brief. 

POINT ONE; 

AUTHORITIES DEALING WITH 
QUESTIONS OF RE-INSURANCE 

The kind of re-insurance that the Board of Tax 
Appeals must have had in mind when it says a pre¬ 
mium is ordinarily paid therefor, was the pure type 
of re-insurance where there is no privity between the 
original insured and the re-insurer. There is consid¬ 
erable of that kind of business carried on in the United 
States, and when a premium for such re-insurance is 
mentioned, it has a well defined meaning. But where 
one insurance company takes over the whole business 
of another, it is sometimes referred to as re-insurance. 
Usually, however, in such a case the re-insuring com¬ 
pany pays the re-insured a consideration for such 
business, which it hopes to recoup from future pre¬ 
miums to be paid. In a case, as it is here, no consid¬ 
eration is paid by the re-insuring company, there is 
no reason for holding that the value of the property, 
assets and business transferred was a premium for 
re-insurance. 

In the case of Joseph Vail v. Norwich Union Fire In¬ 
surance Society of Norwich, England, 257 Ill. 355, 100 
N. E. 929, the question presented was whether the origi¬ 
nal insured could maintain a suit against the re-insurer, 
under a contract where the defendant had agreed to re¬ 
insure and indemnify the Indemnity Fire Insurance Com¬ 
pany of New York. 

The facts in that case are briefly stated by the Court 
as follows: 
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“Under date of May 1st, 1907, defendant in er¬ 
ror, the Norwich Union Fire Insurance Society of 
Norwich, England, entered into a re-insurance 
contract with the indemnity company, by which 
contract, in consideration of an amount agreed 
upon, defendant in error re-insured to the indem¬ 
nity company its risks covered by outstanding pol¬ 
icies, and the indemnity company thereafter 
ceased doing business in the State of Illinois. The 
Norwich Union Company was made the sole de¬ 
fendant to the bill.” 

In disposing of the case the Court said: 

“We can give this contract no other interpre¬ 
tation than an agreement of defendant in error 
to re-insure all unexpired fire and lightning risks 
covered by policies issued by the indemnity com¬ 
pany, and to pay to said indemnity company all 
losses thereafter occurring upon such risks of the 
indemnity company. In consideration of this re¬ 
insurance contract, the indemnity company agreed 
to pay defendant in error ‘a sum equal to the net 
amount of the prorata unearned premium on all 
risks thus re-insured, less a deduction of fifteen per 
centum (15%) from such prorata premium, which 
is in lieu of any and all charges and allowances, in¬ 
cluding taxes, assessments of all kinds, and other 
charges of a similar nature for which the indemnity 
company is liable.’ There is no assumption of any 
liability of the indemnity company to the policy 
holders, nor any agreement on the part of the de¬ 
fendant in error to pay any loss sustained by the 
policy holders. It is strictly a contract to indemnify 
the indemnity company against any losses it might 
sustain, but defendant in error assumed none of the 
liabilities of that company to its policy holders. The 
indemnity company continued liable, as before, to 
settle with its policy holders, and there is nothing in 
the contract to indicate that it was made for the 
benefit of the indemnity company’s policy holders. It 
created no privity whatever between the indemnity 
company’s policy holders and defendant in error. 
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and therefore no right exists in plaintiff in error to 
maintain an action against defendant in error.*^ 

In the Vail case, just referred to, the Court further 
said: 


“Re-insurance is defined to be a contract that 
one insurer makes with another to protect the first 
insurer from a risk he has already assumed. It is 
not denied such contracts are lawful and valid. 
The ordinary contract of re-insurance operates 
solely between the insurer and the re-insured, and 
creates no privity whatever between the re-in¬ 
surer and the person originally insured. The con¬ 
tract of insurance and that of re-insurance re¬ 
main totally distinct and unconnected, and the 
re-insurer is in no respect liable, either as surety 
or otherwise, to the person originally insured.” 

In the case of Barnes v. Hekla Fire Insurance Com¬ 
pany ^ 56 Minn. 38; 45 Am. St. Rep. 438, 57 N. W. 314, 
the Court said: 

“Re-insurance is a mere contract of indemnity, in 
which an insurer re-insures risks in another com¬ 
pany. In such a contract the policy holders have 
no concern, are not parties for whose benefit the 
contract of re-insurance is made, and they cannot, 
therefore, sue thereon” 

In cases where the whole business of one insurer is 
transferred to another and the latter assumes the risks 
of the former, it has been held that the original in¬ 
sured may maintain a suit directly against the re-in- 
surer. In other words, in such a case the re-insurer 
takes over the assets of the re-insured and becomes 
substituted and liable for its risks. That kind of re¬ 
insurance is different from the kind for which a pro¬ 
rata premium is paid. And that is the kind of re-in- 


surance that is involved in this case, if it is to be said 
that the contract of January 1st, 1921, is a contract 
of re-insurance rather than the transfer of an insur¬ 
ance business. 

In Johannes v. Phoenix Insurance Company, 66 Wis. 
50, 57 Am. Rep. 249, 27 N. W. 414, the right of a policy 
holder to maintain an action against the re-insuring com¬ 
pany was sustained. The contract between the re-insur¬ 
ing company and the re-insured, however, was not a strict 
re-insurance contract. The Court said: 

“But in the case before us the contract between 
the defendant companies was, as it seems to us, 
something more than a mere re-insurance. By that 
contract the Standard Company sold and turned 
over to the Phoenix its entire business in the United 
States, together with a large amount of bonds and 
other property, in consideration of which the 
Phoenix thereby 're-insured all the risks* of the 
Standard Company, ‘upon property situated in the 
United States,’ and agreed that all losses arising 
under the policies of the said defendant Standard 
Fire Office, Limited, upon property situated in the 
United States of America, should after that time 
(January 1, 1884) be borne by the said Phoenix In¬ 
surance Company, and should be paid, satisfied and 
discharged by it.” 

“It seems to us that by the terms of the con¬ 
tract, as alleged, the Phoenix, in effect, thereby 
assumed the risks covered by each policy, and 
agreed to pay any loss arising under each policy.” 

In Glen v. Hope Mutual Life Insurance Co., 56 New 
York 379, the Court stated the re-insurance contract in 
the following words: 


“By the agreement mentioned, the defendant 
agreed to re-insure the Craftman Life Assurance 
Company on all risks for which its policies were 
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outstanding at that date, and also to assume all 
such policies, and to pay to the holders thereof 
all such sums as the said company might, by force 
of such policies, become liable to pay.” 

It was held under this agreement a policy holder could 
sue the re-insuring company. 

In Shoaf v. Palatine Ins. Co., 127 N. C. 308, 80 Am. 
St. Rep. 804, 37 S. E. 451, the Court held the contract 
to be more than merely a contract to indemnify the re¬ 
insured. The re-insuring company agreed to assume all 
liabilities under any outstanding policies of the re-in¬ 
sured then existing, and on any policy that might be 
written thereafter by the re-insured for the benefit of and 
under the direction of the re-insuring company, and the 
re-insuring company assumed all expenses and taxes 
connected therewith, and all of said risks and policies 
were re-insured by the Palatine Company, the re-insurer. 
It was held that under such an agreement a policy holder 
could sue directly the re-insurer. 

We draw the Court’s attention to these cases for 
two purposes, to wit: (1) To show the distinction 
between re-insurance as an indemnity to the re-in¬ 
sured, in which case a premium is paid, and (2) To 
show that where the whole business, property and as¬ 
sets of one company is transferred to another the 
transaction is looked upon. more in the nature of a 
sale and transfer, rather than re-insurance. 

The facts in the case at bar show clearly that there 
was a sale, and that being so, certainly the property 
received in the purchase is not taxable income. 

The universal rule of law is that when an assess¬ 
ment insurance company transfers its risks and prop¬ 
erty to another company, the company to whom such 
business, property and assets are transferred becomes 
liable to the policy holders of the original company 
as an original insurer. 
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The members of an assessment insurance company 
takes the place of stockholders, and when any dealing 
is attempted with the assets of such a company the 
policy holders or members are interested and con¬ 
cerned the same as stockholders would be interested 
or concerned if the company were a stock company. 

The law of Indiana gives the policy holders of a 
mutual company the same right to control the transfer 
of the business and assets of such a company that 
stockholders of ordinary stock companies have. The 
law of Indiana provides that the business, property 
and assets of a mutual company, shall not be trans¬ 
ferred to another company unless such proposed trans¬ 
fer has the approval of at least 2/3rds of the policy 
holders. 

In the case at bar the policy holders or members of the 
Mutual Company approved the contract of January 1st, 
1921, only on the condition that the business, property 
and assets of the Mutual Company would remain a secur¬ 
ity in the treasury of the Stock Company for their poli¬ 
cies, and also on the condition that they would be entitled 
to subscribe for the stock of the new company in propor¬ 
tion to their equity in the business, property and assets 
of the Mutual Company transferred. 

In view of the facts in this case that the policy hold¬ 
ers and members of the Mutual Company were inter¬ 
ested in the transfer of the assets and business of the 
Mutual Company, and being 'the equitable owners 
thereof, it seems to us to be entirely unreasonable to 
say that the value of said business and property to 
the amount of $105,959.60 was paid as a premium 
for re-insurance. If said amount was not paid as a 
premium for re-insurance, it certainly cannot be said 
to be income to the petitioner, and since it is not in¬ 
come it may not be taxed. 
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POINT TWO: 


AUTHORITIES DEALING WITH STATUS OF SUR¬ 
PLUS RESERVE OF MUTUAL COMPANY AF- 
TER TRANSFER TO STOCK COMPANY. 


In the Appeal of Morgan J. McMichael, 4 B. T. A. 
266, decided July 20, 1926, the Board of Tax Appeals 
made the following findings of fact: 


“The taxpayer is an individual residing at Min¬ 
neapolis, Minn. Prior to 1908 he had been en¬ 
gaged in the life, accident and casualty insurance 
business in Iowa and Minnesota and, largely as a 
result of his personal acquaintance, had built up 
a well-organized agency force. In 1908 the tax¬ 
payer, with George W. Curtiss and E. S. Warner, 
organized the Merchants Life and Casualty Com¬ 
pany, a Minnesota Mutual Insurance Company, 
for the purpose of writing accident and health in¬ 
surance principally in Minnesota and Iowa. The 
taxpayer became president of this company upon 
its organization and continued to act as such 
through 1917. When the company was first or¬ 
ganized the taxpayer received a small salary and 
he and his two associates used their own funds in 
building up the company. Forty-four thousand 
dollars was thus advanced prior to 1913, of which 
amount the taxpayer advanced $22,000. 

At the end of 1912 the Company had 12,041 
policy-holders and a surplus of $43,929.26. There¬ 
after the number of policy holders remained sub¬ 
stantially stationary. At the end of 1913 the sur¬ 
plus had increased to $63,016.48. 

On February 2, 1914, the Charter of the Mer¬ 
chants Life and Casualty Co., with the approval of 
the Insurance Commissioner of Minnesota, was 
amended to make it a stock company. Under the 
laws of Minnesota a stock insurance company must 
have a paid-in capital of at least $100,000 and secur¬ 
ities of the value of $100,000 must be deposited with 
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the Insurance Commissioner. The Company com¬ 
plied with this requirement. In 1914, 2,000 shares 
of stock of the par value of $50.00 were issued. This 
stock was issued to the original organizers of the 
Company, who paid $50 per share in cash, the tax¬ 
payer purchasing 984 shares, George W. Curtiss 492 
shares and E. S. Warner 492 shares. The remain¬ 
ing 32 shares were purchased at par and issued as 
qualifying shares to directors. 

After the charter had been amended and stock 
had been sold, the Company had a paid-in capital 
and surplus of $163,016.48, and about 12,000 policy 
holders. The Company then operated as a stock 
company, with the taxpayer as president. In Octo¬ 
ber, 1917, taxpayer entered into a contract to sell 
all the capital stock of the Merchants Life & Cas¬ 
ualty Co. for $235,000.'’ 

The question for determination presented to the 
Board in the above case was the March 1, 1913, value 
of Mr. McMichael’s interest in the Merchants Life and 
Casualty Company, for the purpose of determining the 
cost price of his shares of stock in said Company which 
were sold in 1917. 

It will be seen from the Board’s findings of fact and 
decision, that the process by which the Mutual Com¬ 
pany was converted into a stock company was the same 
that is presented in the case at bar. In that case the 
Board held that the surplus reserve of the Mutual Com¬ 
pany was transferred to the Stock Company in 1914 
as paid-in surplus. 

In the case of George W. Curtiss, 4 B. T. A. 269, the 
Board made the same findings of fact that it made in the 
McMichael Appeal, viz: That the surplus reserve of the 
Mutual Company of $63,016.48 was paid-in surplus of 
the Stock Company. 

It is true enough that in the McMichael and Curtiss 
cases the Board of Tax Appeals was not considering 
a lax proposed against the Stock Company based on 
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the receipt of the surplus reserve of the Mutual Com¬ 
pany of $63,016.48 that was transferred to it as a “pre¬ 
mium for re-insurance”; but, in passing on the ques¬ 
tion that was before the Board, it was called upon to 
classify the status of such reserve, whether paid-in sur¬ 
plus or a premium for re-insurance. It seems to us 
the decisions of the Board in the above cases are con¬ 
clusive here. 

In the case of Huber v, Martin, Supreme Court of 
Wisconsin, reported 105 N. W. 1031, and in 3 L. R. A. 
(N. S.) 653, it was held that a Statute of Wisconsin au- 
ihorizing the re-incorporation and re-organization of a 
mutual fire insurance company into a stock company 
was unconstitutional in that it deprived the policy hold¬ 
ers of the mutual company, who were the equitable 
owners of its property, of their property without due 
process of law. In that case the Court held that the 
business, property and assets of the mutual company 
that were transferred to the stock company remained 
the equitable property of the policy holders, and the 
officers of the so-called Stock Company held the same 
In trust for them. 

In the case of Grobe v. Erie County Mutual Insurance 
Company, 39 App. Div. 186, 57 N. Y. Supp. 290, Affirmed 
in 169 N. Y., 613, 62 N. E. 1096, it was held that a 
policy holder had no interest in the assets of a mutual 
insurance company sufficient to sustain - an equitable 
action brought to enjoin the company from becoming 
a stock company; and that the constitutional provision 
against the deprivation of property without due pro¬ 
cess of law was not violated by the law permitting a 
mutual company to become a stock company by a 
three-fourth vote of the officers and directors, upon 
the approval of the superintendent of insurance. This 
case, similar to the case of Huber v. Martin, supra, 
in many respects, differs from it in that the law under 
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consideration provided that the policy holders might 
become owners pro rata of all the stock of the stock 
company. 

The only difference between the Grobe case, supra, and 
the case at bar, is that in the Grobe case there was a 
specific statute controlling the transfer and in the case 
at bar the transfer was controlled by a decree of Court 
adjudging the rights of the parties in interest. With 
that distinction the cases are almost identical. 

In the case of Schwarzwa elder v. German Mutual Fire 
Insurance Company, 59 N. J. Eq. 589, 44 Atlantic 769, 
the question of distribution of the surplus of the mutual 
company was not involved, but the Court held that a 
member of a mutual insurance company would be de¬ 
prived of his rights without due process of law by the 
re-organization of the mutual company into a stock com¬ 
pany under a law passed after his admission to the com¬ 
pany. 

In Titcomb v. Kennebunk Mutual Fire Insurance Com¬ 
pany, 79 Maine 315, 9 Atlantic, 732, the Court held that 
after the dissolution of a mutual insurance company its 
remaining assets vested in the State—the Court holding 
that neither the former policy holders nor the corpora¬ 
tion had any interest in the assets. 

In the case of Manhattan Fire Insurance Company v. 
Fox, 74 App. Div. 271, 77 N. Y. Supp. 657, affirmed in 
177 N. Y. 576, 69 N. E. 1126, the redemption by a stock 
company which succeeded a mutual company, of the 10 
per cent interest-bearing receipts issued by the mutual 
company for its working capital, out of the surplus ac¬ 
cumulated by the latter, was held to be not a diversion 
of the funds of the mutual company, but only a just pay¬ 
ment of its obligations. 

We are unable to find a case where the surplus reserve 
of a mutual insurance company has been treated as a 
premium for re-insurance where its business, property 
and assets were transferred to a stock company, as was 
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done in this case. In fact, the Board of Tax Appeals in 
the cases of Curtiss and McMichael, supra, 4 B. T. A. 
266-9, held that such a fund is paid-in capital of the stock 
company. 

The case at bar presents a question of law for de¬ 
termination that goes beyond the matter of taxes 
sought to be collected. And in order to sustain the 
Commissioner’s right to assess and collect said tax the 
legal rights of the policy holders may not be ignored 
by saying they were individually willing to pay the 
fund of $105,959.60 for the re-insurance they got 
from the Stock Company. 

The policy holders of the Mutual Company were not 
concerned with re-insurance. There is no such thing as 
re-insuring the original insured. Re-insurance is re¬ 
ferred to only as an indemnity to the original insurer. In 
this case the original insurer, the Mutual Company, was 
not re-insured or indemnified—it passed out of the pic- 
tire entirely the same as if it had never existed. 

For the purpose of carrying the Board’s decision to 
its logical conclusion, on the theory that the surplus 
reserve of $105,959.60 of the Mutual Company was 
paid to the Stock Company as a premium for re-insur¬ 
ance, we must assume that the Mutual Company con¬ 
tinued to exist and function as an insurer. Such a pro¬ 
cess of reasoning would make the Stock Company a 
member of the Mutual Company. It would so compli¬ 
cate the situation that the original policy holders 
would not know in which of the companies they were 
insured. However, the contract between the two com¬ 
panies makes it clear that strict re-insurance, in the 
nature of an indemnity to the Mutual Company, was 
not intended. 

If this were a case in which a member of the Mutual 
Company was suing for the recovery of his pro rata 
interest in the surplus reserve of the Mutual Company, 
would there be any authority to support the Board’s 
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conclusion that his interest in that reserve had been 
paid to the Stock Company as a part of a premium 
for the re-insurance that was effected? Such a con¬ 
clusion would be entirely erroneous. But, if after a 
policy holder had ratified the contract of transfer, 
and should then bring action for the recovery of his 
alleged pro rata interest, the correct conclusion would be 
that since, under the contract, he was relieved of future 
assessments, the fund remained as a security for the pay¬ 
ment of his policy, and he had the right to subscribe for 
stock that was worth twice the amount required to be 
paid therefor; ample consideration was paid for the 
property received, and the policy holder was fully pro¬ 
tected. 

In the case of Huber v. Martin, supra, the Court said: 

“As a rule, one can rightly acquire property only 
by gift inter partes or operation of law, or by find¬ 
ing, or legitimate reduction to possession of things 
belonging to the people in the sovereign capacity, or 
by estoppel, or by adverse possession, or by creating 
it by one’s own energy, or that in connection with 
his private capital, or such and the capital of others 
legitimately secured, or by purchase. To obtain 
property in any other way one must needs pass be¬ 
yond the boundary line between right and wrong, 
measured by legal standards.” 

In the case at bar the only legitimate way by which the 
Stock Company could legally become possessed of the 
surplus reserve of the Mutual Company was by its hav¬ 
ing been paid in as surplus capital to remain a trust fund 
for the security of the policy holders. That was clearly 
the conclusion of the Superior Court of Marion County, 
Indiana. 

In the Huber v. Martin case, supra, the Court was 
dealing with the surplus reserve of a mutual insurance 
company that was attempted to be paid over to a stock 
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company as a **premium for re-insurance” That is, paid 
over in such a way that it passed ostensibly beyond the 
control of the policy holders. On the contention that the 
surplus reserve of the Mutual Company was paid over to 
the Stock Company for a legitimate purpose the Court 
further said: 

‘Tt is quite probable that there have been many 
excursions beyond that line, and many more be¬ 
yond the line dividing right from wrong, tested by 
purely moral standards, in the administration of 
insurance trusts of different sorts—some of the 
kind involved here and some having the stock 
feature of ownership—the officers, or those con¬ 
nected with them, with their connivance or con¬ 
sent, or both, in various ways depleting the trust 
fund or using it for their private enrichment as 
never contemplated by the policy holders or the 
organic acts of the corporate creation. Such oc¬ 
currences, whether viewed in their moral or legal 
aspects, as regards facility for transferring trust 
property to the private use of its chosen guard¬ 
ians, pale before the possible happenings, if the 
stated case must be stamped with judicial ap¬ 
proval. In that contingency nothing stands in the 
way but the uncertain will of the legislature, of 
the officers of our great Mutual Life Insurance 
Company, if they should be so inclined, so ma¬ 
nipulating things as in time to reduce to their pri¬ 
vate ownership the great wealth constituting its 
surplus fund, and reducing to like ownership the 
good will of the insurance business itself, which 
has been built up by the wise management and the 
patronage of the people through a period of more 
than half a century. The very thought that such 
a result would be possible if the law is as con¬ 
tended for by the respondent’s counsel, suggest the 
existence of such serious infirmity in our constitu¬ 
tional guaranties as regard property rights that one 
could not well conclude that they existed, except in 
the face of some unmistakable demonstration.” 
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The nature of the subject of substantive law that 
must be dealt-with in this case negatives the sound¬ 
ness of the Board's conclusion that it may not be con¬ 
cerned with the extremely good bargain made. The 
Board’s conclusion that taxable income resulted to the 
f)tock Company from the transaction in question, may 
be predicated only upon the theory that the officers 
of the Mutual Company passed the line which marks 
the difference between right and wrong. If such an 
issue must be injected into this tax case in order to 
sustain the tax proposed, we must say that the Su¬ 
perior Court of Marion County, Indiana, was extremely 
derelict. The fact that said Court adjudged and de¬ 
creed that the surplus reserve of the Mutual Company 
would remain a security for the policies of the policy 
holders; and that they could remain the equitable own¬ 
ers thereof by exercising their prior right to subscribe 
for all the stock of the Stock Company, shows that the 
Court was not derelict; and also shows that the surplus 
reserve of the Mutual Company was not paid as a pre~ 
mium for re-insurance, but as paid-in surplus. Being 
paid-in surplus, the amount of $105,959.60 may not be 
taxed as income. 

If, in this case, the Board of Tax Appeals had been 
dealing with a tax arising from the subsequent gain or 
loss in the sale of shares of stock of the Stock Company, 
it would have been required to follow the precedent laid 
down in the McMichael and Curtiss cases, supra. There 
does not seem to us to be any good reason for departing 
from that precedent in this case. 

In those cases the Board specifically holds that the 
surplus reserve of the Mutual Company of $63,016 
was paid-in surplus of the Stock Company. The stat¬ 
utes of Minnesota permitting a mutual company to re¬ 
incorporate as a stock company would be of no force 
if it did not protect the rights of policy holders; and 
where such a rule has not been crystalized into a 
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statute in another jurisdiction, there is no inhibition 
on a court of equity to adjudge the rights of parties 
m accordance with the justice of the principles of 
such a rule. 

The fact that the Attorney General for the State 
of Indiana in his suit asked for the appointment of a 
receiver of the two companies would indicate that the 
Superior Court of Marion County, Indiana, had juris¬ 
diction to entertain a suit for the dissolution of the 
Mutual Company, which had practically taken place. 
In such a proceeding the surplus reserve would have 
been distributable to the policy holders. If, after it 
was distributed to them, they had paid it in into another 
company it certainly would have been paid-in capital 
instead of income. That is practically what was done 
in this case—the Court merely supervised the trans¬ 
fer to the extent of protecting the interests of the 
policy holders. 

If, as a matter of fact, a premium for re-insurance 
could have been charged, and was paid, the interest 
that the policy holders held in said fund as a security 
for their policies, behooved the Board to find out how 
much was paid as a premium and how much remained 
as a security, so that the tax would not be on capital 
rather than income. 

And furthermore, the conditions under which said 
surplus reserve of the Mutual Company was trans¬ 
ferred to the Stock Company, are not such as to war¬ 
rant its classification as a premium for re-insurance. 
It is more in the nature of a gift to the Stock Com¬ 
pany. Under the authority of all the cases, the policy 
holders of the Mutual Company had such an equitable 
ownership in the surplus reserve of the Mutual Com¬ 
pany that they could dispose of it by gift. It is more 
reasonable, under the circumstances of this case, to 
say that the surplus of $105,959.60 was a gift from 


17 


the policy holders, rather than a premium for re-in- 
surance. The policy holders of the Mutual Company 
were no more called upon to pay a premium for re¬ 
insurance than they were called upon to make a gift. 

If the said $105,959.60 passed out of the control 
of the policy holders of the Mutual Company, that 
could be possible only by reason of the ahandonment, sale 
or transfer of their prior rights to subscribe for the stock 
of the Stock Company. Even though such right was 
abandoned, sold or transferred the fund was still to re¬ 
main a security for their policies. 

Respectfully, 


Will H. Latta, 

Of Counsel. 


Harry A. Fellows, 
Will H. Latta, 
Attorneys for Petitioner, 
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In the Court of Appeals of the District 

of Columbia 


No. 4704 

Hoosier Casualty Company, appellant 

V. 

Commissioner of Internal Revenue 


APPEAL FROM THE BOARD OF TAX APPEALS 


BRIEF ON BEHALF OF APPELLEE 


PREVIOUS OPINION IN THE PRESENT CASE 

The only previous opinion is that of the United 
States Board of Tax Appeals (R. 15), which is 
reported in 6 B. T. A. 1343. 

JURISDICTION 

The appeal in this case involves income taxes for 
the year 1921 in the sum of $35,425.71, and is taken 
from a decision of the United States Board of Tax 
Appeals promulgated May 13, 1927 (R. 15), and 
its order of redetermination entered May 20, 1927 
(R. 40). The case is brought to this court by peti¬ 
tion for review and agreement of the parties filed 
November 12, 1927 (R. 40), pursuant to the provi- 
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sions of Sections 1001, 1002, and 1003 of the Reve¬ 
nue Act of 1926, c. 27, 44 Stat. 9,109, 110. 

QUESTIONS PRESENTED 

1. Was the net amount of $105,959.60 received 
by the Stock Company (Hoosier Casualty Com¬ 
pany) from the Mutual Company (Hoosier Cas¬ 
ualty Company) under the contract dated January 
1, 1921, but which was not authorized and executed 
until January 18, 1921, a premium or compensa¬ 
tion for reinsurance, and therefore taxable income, 
or assets received under a contract of purchase and 
sale? 

2. Was the taxpayer corporation entitled to be 
taxed as a life-insurance company under the provi¬ 
sions of Section 242 of the Revenue Act of 1921 ? 

3. A third point was raised in the taxpayer’s 
brief, as follows: 

If the appellant is to be classed as an insurance 
company (other than a life-insurance company as 
defined by Section 242), the amount of $105,959.60 
should be treated as a reserve required for the pro¬ 
tection of policyholders, as provided by subsection 
(11) of Section 234 (a) of the Revenue Act of 1921. 

This point was not raised before or passed upon 
by the Board of Tax Appeals and is not covered by 
the assignments of error. Upon familiar princi¬ 
ples governing appeals, therefore, the appellant is 
not entitled to have it considered by this court. 
However, it will be briefly adverted to hereafter. 
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STATUTES INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 230. That, in lieu of the tax imposed 
by section 230 of the Revenue Act of 1918, 
there shall be levied, collected, and paid for 
each taxable year upon the net income of 
every corporation a tax at the following 
rates: 

(a) For the calendar year 1921, 10 per 
centum of the amount of the net income in 
excess of the credits provided in section 
236; and 

(b) For each calendar year thereafter, 
12y 2 per centum of such excess amoimt. 

Sec. 232. That in the case of a corporation 
subject to the tax imposed by section 230 
the tenn “net income” means the gross in¬ 
come as defined in section 233 less the deduc¬ 
tions allowed by section 234, and the net in¬ 
come shall be computed on the same basis 
as is provided in subdivision (b) of section 
212 or in section 226. In the case of a for¬ 
eign corporation or of a corporation entitled 
to the benefits of section 262 the computation 
shall also be made in the manner provided 
in section 217. 

Sec. 234. (a) That in computing the net 
income of a corporation subject to the tax 
imposed by section 230 there shall be allowed 
as deductions: 

* * * * * 

(10) In the case of insurance companies 
(other than life-insurance companies), in 
addition to the above (imless otherwise al- 
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lowed): (A) The net addition required by 
law to be made within the taxable year to 
reserve funds (including in the case of as¬ 
sessment insurance companies the actual 
deposit of sums with State or Territorial 
officers pursuant to law as additions to guar- 
tee or reserve funds) ; and (B) the sums 
other than dividends paid within the tax¬ 
able year on policy and annuity contracts. 
After December 31, 1921, this subdivision 
shall apply only to mutual insurance com¬ 
panies other than life-insurance companies; 

(11) In the case of corporations (except 
those taxed under section 243) issuing poli¬ 
cies covering life, health, and accident in¬ 
surance combined in one policy issued on the 
weekly premiiun payment plan continuing 
for life and not subject to cancellation, in 
addition to the above, such portion of the net 
addition (not required by law) made within 
the taxable year to reserve funds as the Com¬ 
missioner finds to be required for the protec¬ 
tion of the holders of such policies only. 
This subdivision shall not be in effect after 
December 31,1921; * * *. 

Sec. 242. That when used in this title the 
term “life insurance company” means an 
insurance company engaged in the business 
of issuing life insurance and annuity con¬ 
tracts (including contracts of combined life, 
health, and accident insurance), the reserve 
funds of which held for the fulfillment of 
such contracts comprise more than 50 per 
centum of its total reserve funds. 



5 


Sec. 243. That in lieu of the taxes imposed 
by sections 230 and 1000 and by Title III 
there shall be levied, collected, and paid for 
the calendar year 1921 and for each taxable 
year thereafter upon the net income of every 
life insurance company a tax as follows: 

(1) In the case of a domestic life insurance 
company, the same percentage of its net in¬ 
come as is imposed upon other corporations 

bv section 230. 

•/ 

(2) In the case of a foreign life insurance 
company, the same percentage of its net in¬ 
come from sources within the United States 
as is imposed upon the net income of other 
corporations by section 230. 

Sec. 244. (a) That in the case of a life 
insurance company the term “gross income” 
means the gross amount of income received 
during the taxable year from interest, divi¬ 
dends, and rents. 

Sec. 245. (a) That in the case of a life 

insurance company the term “net income” 

means the gross income less— 

* * * * * 

(2) An amount equal to the excess, if any, 
over the deduction specified in paragraph 
(1) of this subdivision, of 4 per centum of 
the mean of the reserve funds required by 
law and held at the beginning and end of the 
taxable year, plus (in case of life insurance 
companies issuing policies covering life, 
health, and accident insurance combined in 
one policy issued on the weekly premium- 
payment plan, continuing for life and not 
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subject to cancellation) 4 per centum of the 
mean of such reserve funds (not required by 
law) held at the beginning and end of the 
taxable year, as the Commissioner finds to be 
necessary for the protection of the holders of 
such policies only; * * *. 

STATEMENT OF FACTS 

The facts in this case are as follows: 

The taxpayer, the Hoosier Casualty Company, 
is a stock company organized in December, 1920, 
under the laws of the State of Indiana for the pur¬ 
pose of conducting an insurance business. (R. 20.) 
It had an authorized capital stock of $100,000 
divided into 2,000 shares of $50,00 par value each, 
all of which, with the exception of 53 shares, was 
subscribed by C. W. Ray, C. H. Brackett, and 
W. H. Latta in equal amounts. (R. 26.) The 
other 53 shares were subscribed for by the members 
of the Brackett, Latta, and Ray families and by 
two of their subordinates in the office of the old 
Hoosier Casualty Company, the mutual company 
hereinafter mentioned. (R. 22, 25.) At the time 
of the organiaztion of the company stock to the 
amount of $50,000 was issued to the above persons 
and paid for in cash. (R. 26.) 

In November, 1920, there existed under the laws 
of the State of Indiana a mutual insurance com¬ 
pany bearing the same name as that of this tax¬ 
payer. The mutual company had been in business 
since 1907 and had accumulated assets reflecting a 
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net surplus of $105,959.61. (R. 16, 20.) Brackett 
was its president, Latta was its vice president, and 
Ray was its secretary and treasurer. (R. 20.) 

Brackett, Latta, and Ray owned and operated 
at the same time “an agency’’ known as the United 
Auto Agency Company, through which they con¬ 
trolled and operated “a reciprocal insurance asso¬ 
ciation” known as The United Automobile Insur¬ 
ance Association (R. 20, 29-31), writing automo¬ 
bile insurance for fire, theft, collision, and property 
damage coverages. 

By November, 1920, Brackett, Latta, and Ray 
had conceived the idea of creating a new corpora¬ 
tion of their own capable of absorbing the separate 
insurance lousinesses of the old Mutual Company 
and the Automobile Insurance Association, and ac¬ 
complishing that purpose through the use of the 
surplus funds of the old Mutual Company. 
(R. 20.) 

About 90 per cent of the policies issued by the 
Mutual Company were what was styled “Perfect 
Policy,” which indemnified against illness, injuries, 
and loss of life resulting from injuries. (R. 
16-17.) The Mutual Company was obliged by law 
to have a condition in its policies giving the power 
to levy extra assessments. This was objectionable 
to the public and a disadvantage in competition for 
business. 

About November 30, 1920, Brackett as president 
and Ray as secretary-treasurer of the Mutual Com- 
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pany directed to the several policyholders of the 
Mutual Company a letter advising them of a pro¬ 
posed policyholders’ meeting to be held in the office 
of the company on Janiiaiy 1,1921, for the purpose 
of acting upon a contract whereby the assets and 
business of the Mutual Company would be turned 
over to the new Stock Company, which Brackett, 
Latta, and Ray proposed to organize. (R. 20-21.) 

On December *30, 1920, the Attorney General of 
the State of Indiana secured from the Superior 
Court of Marion County, Indiana, an injunction 
restraining Brackett, Latta, and Ray, as well as 
this taxpayer, the old Mutual Company, and cer¬ 
tain other employees of the old Mutual Company 
from proceeding further with the undertaking pro¬ 
posed. This injunction was based upon the charge 
that the proposed plan by which the Stock Com¬ 
pany should acquire the assets of the Mutual Coni- 
X)any was the result of conspiracy whereby the 
Stock Company would acquire and the defendants 
become the equitable owners of all the business, 
property, and assets of the old company without 
paying any consideration therefor to the policy¬ 
holders and members of the old company. (R. 22.) 

By decree of the Court entered on January 1, 
1921, the injunction was “made permanent as 
against further proceedings at the special meeting 
of the policyholders of the defendant Mutual Hoo- 
sier Casualty Company called for nine o’clock 
A. M. January 1st, 1921.” The defendants Avere 
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permitted by the decree, however, to proceed with 
their proposed undertaking at a subsequent meet¬ 
ing, adjourned or newly called, to be held not ear¬ 
lier than January 18, 1921, providing a further ten 
days written notice with respect to the proposed 
adoption of any “reinsurance contract’’ be directed 
to the several policyholders of the Mutual Company 
advising them in substance the name and character 
of the reinsuring company and who had subscribed 
for its capital stock; “the consideration to be paid 
for such reinsurance”; that the reinsurance under¬ 
taking proposed was not a reorganization of the old 
Mutual Company; that the policyholders of the old 
Mutual Company were then “the equitable owners” 
of all property and assets of the company; that the 
proposed reinsurance undertaking would operate 
to transfer all interest in such property and assets 
to the new Stock Company and to deprive the old 
policyholders of any interest therein except to the 
extent that such property and assets might be held 
by the new owner as security upon the insurance 
risks to be assumed by it; and that such policyhold¬ 
ers might, if they chose, subscribe, pay for in cash, 
and receive capital stock in the new company in 
amounts proportionate to their respective interests 
in the assets of the old company. (R. 22-24.) 

The prescribed additional notice was sent to the 
policyholders advising them that the meeting which 
was to be held January 1,1921, had been postponed 
to January 18, 1921, and that an adjourned meet- 
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ing would be held at the office of the Mutual Com¬ 
pany, on that date “to consider and pass upon a 
proposed contract” by virtue of which all risks 
previously written by the mutual company, as well 
as its existing debts, would be assumed by the new 
Stock Company, and the new company “would have 
transferred to it all the property and funds of the 
Mutual Company as a consideration for being 
bound to pay these obligations, claims, and debts.” 
(E. 25.) 

On January 18, 1921, and apparently with the 
required approval of the policyholders of the Mu¬ 
tual Company then assembled, there was executed 
by this taxpayer as party of the first paii: and the 
old Mutual Company as party of the second part a 
“Contract of Reinsurance,” by virtue of which all 
of the risks and liabilities of the old mutual com¬ 
pany were assumed by this taxpayer, and “in con¬ 
sideration thereof said Hoosier Casualty Company, 
party of the second part, does hereby make over, 
assign, and transfer and fully vest in said The 
Hoosier Casualty Company, party of the first part, 
all property, real and personal, description wher¬ 
ever situated, of which it may be possessed or which 
it may in the future be entitled to receive, to be the 
absolute property of the party of the first part.” 
(R. 2fi-28.) The assets involved in this transfer 
reflected a net accumulation or surplus of $105,- 
959.61. (R. 20.) 
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This contract had evidently been prepared prior 
to January 1, 1921, as it referred only to the first 
notice to the policyholders and the meeting which 
was to be held on that day, and it recited that it 
was executed on January 1, 1921, and that it should 
be in effect ‘‘as, of, and including January 1,1921 ’’ 
However, it was not approved by the policyholders, 
or given any force or effect, until January 18,1921, 
and on the same date the assets of the Mutual Com¬ 
pany were transferred to the Stock Company. (R. 
26, 29.) 

A directors’ meeting of the Stock Company was 
held on January 19, 1921, at which by-laws were 
adopted, and the minutes of the meeting recited: 

Whereas Charles H. Brackett, C. W. Ray, 
and W. H. Latta do now offer for the sum of 
Fifty Thousand Dollars cash, to cause to be 
assigned and transfen*ed to this company all 
the outstanding automobile insurance busi¬ 
ness of the United Automobile Insurance 
Association, excepting only its liability risks, 
and with the same to cause to be paid to the 
Hoosier Casualty Company Sixteen Thou¬ 
sand and Fifty Dollars from the United 
Automobile Insurance Association and also 
to be transferred to the Hoosier Casualtv 
Company $3,950.00 par value in bonds of 
United States Government and also to be 
paid and transferred to the Hoosier Cas¬ 
ualty Company $5,600.00 in cash, notes, and 
accounts from the United Auto Agency Com* 
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pany, and also to cause to be transferred to 
the Hoosier Casualty Company all the good 
will, agency force, and pending business of 
the United Automobile Insurance Associa¬ 
tion. 

Now, therefore, the Board of Directors of 
The Hoosier Casualty Company hereby 
order and direct that said offer by accepted 
and that this Company do assume and take 
over alTsuch business as a going business in 
its present condition, except only the liabil¬ 
ity risks of said Association, and receive said 
money and assets and pay to Charles H. 
Brackett, C. W. Ray, and W. H. Latta the 
sum of Fifty Thousand Dollars in cash 
therefor, all as of this date. (R. 29-30.) 

As shown by its verified report to the Commis¬ 
sioner of Insurance of the State of Indiana, the 
appellant company commenced doing business on 
January 22, 1921. It issues policies similar to 
those formerly issued by the Mutual Company and 
also policies of automobile insurance similar to 
those issued by the United Automobile Insurance 
Association, whose business it has taken over. 

On February 19, 1921, a dividend of $50,000 was 
declared by the appellant company. The remain¬ 
ing $50,000 of stock is shown to have been issued, 
but it does not appear when. 

The Commissioner concluded that the amount of 
$105,959.60 was a premium received by the peti¬ 
tioner for reinsurance of the risks of the mutual 
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company and determined a deficiency in income and 
profits tax for the year 1921 in the sum of 
$35,426.71. The petitioner took an appeal to the 
Board of Tax Appeals, which sustained the Com¬ 
missioner, and the case is now brought here for 
review. ‘ 

SUMMABY OF ABQUMENT 

The parties to the agreement called the contract 
one of reinsurance and so referred to it many times 
in that instrument. It was called a contract of re¬ 
insurance by the Indiana Court throughout those 
proceedings. It is a contract of reinsurance within 
the definition of the text writers and the courts. 
Being a contract of reinsurance, the siun of $105,- 
959.61 was a premium and taxable to appellant. 
The contract provides that the assets received are 
the consideration for the performance of the poli¬ 
cies. Therefore it was not merely assets received 
under a contract of purchase and sale. It was not 
paid-in surplus, because it was not so regarded by 
the taxpayer, but was disbursed by it as it saw fit. 
The taxpayer is not entitled to be taxed as a life- 
insurance company, because the evidence does not 
show that more than fifty per cent of its reserve was 
from that source. The amount received by the 
Stock Company from the Mutual Company should 
not be treated as a reserve for the protection of 
policyholders, because that contention is now made 
for the first time, and besides is without merit. 
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ABOUMENT 

I 

The contract in question was one of reinsurance and not 
a contract of purchase and sale 

The determination of the question as to whether 
or not the sum of $105,959.61 received by the Stock 
Company from the Mutual Company was subject 
to taxation depends on whether the contract be¬ 
tween the two companies was one of reinsurance or 
purchase and sale. If it was a contract of reinsur¬ 
ance, then the sum so received was taxable, but if 
it was merely a contract of purchase and sale then 
there was no tax liability on the amount so received. 
The record, however, clearly demonstrates that the 
contract was one of reinsurance and not of pur¬ 
chase and sale. 

The contract was so denominated by the tax¬ 
payer. (R. 27.) 

It was so provided in the contract, the principal 
consideration being that the Stock Company 
should assume and perform all policies of insur¬ 
ance theretofore issued by the Mutual Company 
and pay all sums which might become due under 
them. (R. 28.) 

The transaction was regarded as one of reinsur¬ 
ance by the Indiana Court, as will appear by refer¬ 
ence to its order entered on Januarv 1, 1920. 
(R. 22-24.) 
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It was so represented in the letter to the policy¬ 
holders sent in compliance with the order of said 
Court and dated January 6, 1921. (R. 24-25.) 

Such a contract is said to be one of reinsurance 
by Cooley in his “Briefs on the Laws of Insur¬ 
ance,” Vol. 1, page 517: 

Thus, where one company assumes all the 
risks of another company retiring from busi¬ 
ness, entering into a contract to protect the 
retiring company from liability on the poli¬ 
cies assumed, this is properly a reinsurance 
contract or policy. 

See also 33 C. J. 58, where the same definition is 
given. 

Similar contracts have been held to be contracts 
of reinsurance in the following cases: Federal Life 
Insurance Co, v. Kerr, 173 Ind. 613; Federal Life 
Insurance Co, v. Barnett, 71 Ind. App. 613; North¬ 
western National Life Insurance Company v. Gray, 
161 Fed. 488; Shoaf v. Palatine Insurance Co,, 127 
N. C. 308. 

In Shoaf v. Palatine Insurance Company, supra, 
referring to a contract quite similar to that in the 
instant case, under which one insurance company 
had taken over the assets and liabilities of another 
insurance company, the Court said (p. 310): 

A contract of reinsurance seems to be a 
union and blending of the business of the two 
companies, presumably for the advantage of 
each party. 
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In this connection it must be remembered that 
the net assets of the Mutual Company equitably be¬ 
longed to its policyholders. However the trans¬ 
action may be described, the fact is that a net sum 
of $105,959.60 ill excess of all existing debts and 
obligations was transferred from the policyholders 
to the Stock Company solely in consideration that 
the Stock Company should “assume and perform 
each and every policy of insurance heretofore 
issued by Hoosier Casualty Company * * * 

and pay to the holders thereof and each of them any 
and all sums which may fall due pursuant to the 
terms of said policies.” 

It may be proper to remark here that the entire 
amount of $105,959.60 was not, of course, treated 
by the Commissioner of Internal Revenue as net 
taxable income, but only as an item of gross income, 
and that only that portion of it which remained 
after the deduction of all losses, claims, and ex¬ 
penses paid by the company on or under the policies 
above mentioned—its net profit from the transac¬ 
tion—was actually taxed. 

The exhibit following page 8 of the record shows 
that in computing taxpayer’s net income the Com¬ 
missioner allowed as deductions from gross income 
the sum of $276,956.60, and that included $141,- 
314.85 for expenses and $94,455.83 paid on policies. 
It does not appear what part of the $105,000 re¬ 
ceived from the Mutual Company was embraced 
in any of the deductions mentioned, but some part 
of it must have been, and further deductions would 
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continue to be made as losses were paid and ex¬ 
penses incurred by the Stock Company in handling 
the business taken over from the Mutual Company. 

It is suggested by the counsel for the appellant 
that the transfer of this fund to the Stock Com¬ 
pany may reasonably be considered as a gift. But 
there was no reason for the policyholders to make 
a gift to the new company and the transaction was 
certainly not presented to them in that aspect. To 
quote the language of the Board of Tax Appeals 
(R. 38-39) ; 

It is clear that the supreme and control¬ 
ling consideration for the transfer of the net 
assets of the Mutual Company was the fact 
that the old policyholders secured from the 
petitioner the same character of insurance 
which had been furnished them by the Mu¬ 
tual Company. To put it in another way, 
the policyholders agreed to the payment to 
the petitioner of the net surplus in considera¬ 
tion of its substituting itself for the Mutual 
Company. In short, the consideration for 
the transfer was insurance, and therefore 
the net surplus paid over to the petitioner 
was a premium paid in one sum for insur¬ 
ance. 

The cases cited by appellant in its supplemental 
brief on the subject of reinsurance are concerned 
with the rights of policyholders to bring suits 
against the reinsurers, and are not in point as to the 
issues involved in this case, with the exception of 
Shoaf V. Palatine Insura/nce Company, supra, in 
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which it was held that a transaction of the same 
character as that in the case at bar did constitute 
a reinsurance. 

II 

The amount of $105,959.60 paid by the Mutual Company 
to the appellant did not constitute paid-in surplus 

In connection with its argument that the transac¬ 
tion in question was a sale and not a reinsurance, 
the appellant contends that the net assets turned over 
to it by the Mutual Company in fact constituted 
paid-in surplus and became a part of the invested 
capital of the Stock Company, and was, therefore, 
not income subject to be taxed. The principal 
reason given for this is that it is said to have been 
the duty of the Stock Company to retain the net 
assets as “a trust fund for the security of the 
policyholders” (supplemental brief, page 14), and 
an elaborate argument is made in both of appel¬ 
lant’s briefs in support of that statement. The 
appellant has not, however, presented a particle of 
evidence to show that the net assets received were, 
in fact, so retained and treated. 

The present record does not show in detail the 
actual disposition of the so-called “trust fund,” 
but it does disclose that it was not treated as a trust 
fund by the Stock Company, nor retained by it. 
The copy of the letter from the Treasury Depart¬ 
ment to the taxpayer, dated September 9,1925, and 
attached to the petition filed with the Board of Tax 
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Appeals, shows (R. 12) the following facts which 
have never been challenged by the appellant: 

The Mutual Company had been in opera¬ 
tion since 1907 and had accumulated a sur¬ 
plus in excess of $100,000. The Hoosier 
Casualty Company (stock) was organized 
with an authorized capital stock of $100,000, ' 

and used the same name as the Mutual Com¬ 
pany. The incorporators put no actual 
money in the venture, but gave their note for 
90 days at the bank for $50,000. At the end 
of 60 days there was paid a dividend of 
$50,000, and the stockholders endorsed the 
dividend checks over to C. W. Ray, who took 
up the note at the bank. $50,000 additional 
was paid to the incorporators for the United 
Auto Agency and this money was turned 
back for the balance of the capital stock. 

It thus appears that the appellant company had 
not sufficient cash capital derived from subscrip¬ 
tions to its stock to pay for the Auto Insurance 
business and the dividend to its stockholders and 
must have used the fund received from the Mutual 
Company for those purposes. It further appears 
that, at the conclusion of the financing, the incor¬ 
porators of the Stock Company owned all of the 
stock of that company without being out of pocket 
one dollar therefor and that the appellant owned 
the net assets of the Mutual Company. These as¬ 
sets, however, were not held by it as “paid-in sur¬ 
plus,” but in reality constituted (with the assets 
received from the Automobile Insurance Agency) 


20 


its only capital, the entire amount ostensibly re¬ 
ceived by it in payment for its own stock having 
been turned back to its incorporators. In this situ¬ 
ation the appellant is scarcely justified in contend¬ 
ing that the net fund received from the Mutual 
Company was “paid-in surplus.’’ 

Briefly stated, the financing was this: The pro¬ 
moters gave their note to the bank to raise the 
$50,000 to pay for half the stock. As soon as the 
$105,000 was received, they paid themselves $50,000 
of it for their auto insurance business and used 
that money to pay the note at the bank. Then they 
paid themselves a dividend of $50,000 and used 
that money to pay for the balance of the stock. 
(B. 12.) So that $100,000 of the $105,000 received 
from the Mutual Company was paid out soon after 
it was received. True, it was replaced by $100,000 
received from the sale of the stock. But the result 
of these transactions was that the Stock Company 
did not have a nickel of assets except the money 
received from the Mutual or what was purchased 
with that money. If the stock of the new company 
had been paid for in cash at par before it took over 
the $105,000 of the Mutual, then the latter sum 
might be regarded as paid-in surplus, but not 
otherwise. 

The situation is much as though the promoters 
had made themselves a present of the $100,000 
stock of the new company. They paid for half the 
stock with money received as a dividend and for 
the other half with money received for their auto 


21 


insurance business. At least, they could have done 
so. So they were out nothing but their auto insur¬ 
ance business. But that was owned by the stock 
company and they owned the stock of that com¬ 
pany, so they still owned their auto insurance busi¬ 
ness, and their stock cost them nothing. The 
capital stock of a corporation is a liability and must 
be deducted from assets before there is any surplus. 
On that basis, except for the auto insurance busi¬ 
ness, the surplus here was only about $5,000, the 

$105,000 received from the Mutual less the capital 

\ 

stock. 

The decisions of the Board of Tax Appeals in the 
cases of Morgan J, McMichael, 4 B. T. A. 266, and 
George W, Curtiss, 4 B. T. A. 269, cited by appel¬ 
lant in its supplemental brief, are really not rele¬ 
vant to the present case. The same facts were in¬ 
volved in both cases. An insurance company in 
Minnesota, which had been doing business as a mu¬ 
tual company, amended its charter under the laws 
' of that state to make it a stock company and $100,- 
000, representing subscriptions to its stock, was 
paid into its treasury in cash. The company also 
had accumulated a surplus of $63,016.48, which it 
retained as part of its assets after its charter had 
been amended and its stock sold. Naturally the 
Board stated that the company then had a paid-in 
capital and surplus of $163,016.48. There was no 
question in those cases of a transfer of the surplus 
fund to another corporation or its use by the other 
corporation for its own purposes. The accumu- 
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lated fund was described as ‘‘surplus” before the 
amendment of its charter and was still held by the 
company after the amendment and its receipt of 
$100,000 “capital” from its stock. Of course it 
could be said that the company then had “a paid-in 
capital and surplus of $163,016.48.” It does not 
appear that any question of the status of the sur¬ 
plus fund was raised in those cases, and the only 
issue before the Board was the basis for determin¬ 
ing gain or loss in the sale of stock acquired in 1914. 
The law required that the basis should be the cost 
or value on March 1, 1913 (if acquired before that 
date), and as the stock was not acquired until after 
that date, the decision was that the basis to be used 
was the cost of the stock. 

The McMichaeJ and Curtiss cases are in no sense 
determinative of the issues in the case at bar. 

The other cases cited in appellant’s supplemental 
brief have to do only with the legality of reorgani¬ 
zations or changes from mutual companies to stock 
companies under the laws of various states, and the- 
rights of policyholders as atfected thereby, neither 
of which is in issue in the present case. 

Ill 

The appellant is not entitled to be taxed as a life insurance 

company 

The appellant is presenting to this Court the 
argument that it was taxable only as a life insur¬ 
ance company between January 1 and January 18, 
1921. Before the Board of Tax Appeals, however, 
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the appellant’s contention was that it was a life 
insurance company from January 18 to January 
22,1921. (R. 32.) On pages 53 and 54 of its brief, 
it is stated: 

On January 1st, 1921, the petitioner took 
over the life, health, and accident insurance 
business of the Hoosier Casualty Company, 
a Mutual Company. From January 1st to 
January 18th, 1921, the petitioner was exclu¬ 
sively engaged in the business of life, health, 
and accident insurance. 

These statements, however, are not supported by 
the record. On the contrary, the record shows that 
the appellant company could not and did not take 
over the business of the Mutual Company until 
January 18, 1921 (R. 26, 29, 33), and that it began 
business on its own account on January 22, 1921 
(R. 31). The fact that the contract with the 
Mutual Company had been dated January 1, 1921, 
though not executed until January 18, 1921, of 
course does not show that it was “engaged in the 
business of issuing life insurance and annuity con¬ 
tracts,” as provided in the statute (Section 242 of 
the Revenue Act of 1921), and there is not a par¬ 
ticle of evidence to that effect in the record. Appel¬ 
lant ’s own statement to the Conunissioner of Insur¬ 
ance of Indiana was that it began business on Janu¬ 
ary 22,1921. 

Appellant’s brief repeatedly refers to the con¬ 
tract under which it received the fund in question 
as “the contract of January 1, 1921.” The record 
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shows conclusively, however (p. 22), that on and 
prior to January 1,1921, both the Mutual Company 
and the appellant and its stockholders and officers 
were enjoined by the Indiana Court having juris¬ 
diction of the matter from any proceedings at the 
meeting proposed to be held on January 1, 1921, 
without further notice to the policyholders, and 
that it was ordered that said meeting be adjourned, 
either sine die or to a date not earlier than the 18th 
day of January, 1921. It is believed that this 
Court will not assume that the appellant and the 
Mutual Company disregarded the injunction of the 
Indiana Court and acted in contempt thereof with¬ 
out any evidence to that effect. 

Moreover, Section 242 of the Revenue Act of 
1921, under which the appellant claims classifica¬ 
tion, defines a life-insurance company as “an insur¬ 
ance company engaged in the business of issuing 
life-insurance and annuity contracts (including con¬ 
tracts of combined life, health, and accident insur¬ 
ance), the reseiwe funds of which held for the 
fulfillment of such contracts comprise more than 50 
per centum of its total reserve funds. ’ ’ 

And section 245 of said Act shows that “the re¬ 
serve funds” referred to were those held “at the 
beginning and end of the taxable year.” Not only 
has the appellant failed to show that it had any 
reserve funds at the beginning of the year 1921, but 
it has admitted that “its status changed” on or 
about January 19, 1921, and that thereafter it was 
“an insurance company other than a life insurance 
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company/’ It is clear, therefore, that the require¬ 
ments of the statute with reference to a reserve 
fund held at the beginning and end of the taxable 
year were not complied with. 

Besides, the record clearly shows that the peti¬ 
tioner did handle other lines of insurance besides 
life insurance. But there is nothing in the record 
to show the ratio and proportion between the life 
insurance and the other lines of insurance carried. 
As the petitioner is seeking exemption from taxa¬ 
tion, the burden is on him to show facts entitling 
him to the exemption he claims. Having failed to 
do so, the determination of the Commissioner will 
be upheld, as it must be treated as prima facie cor¬ 
rect, both by the Board of Tax Appeals and by this 
court. Moreover, the exemption claimed is discre¬ 
tionary with the Commissioner, and there is not 
even an attempt made to show an abuse of that dis¬ 
cretion, without which the petitioner can not hope 
to prevail. 

IV 

The appellant is not entitled to have the amount of 
$105,959.60 treated as a reserve required for the pro¬ 
tection of policyholders and exempt from tax 

The appellant now for the first time makes the 
contention that the amount received by the Stock 
Company from the Mutual Company should be 
treated as a reserve and exempt from tax under the 
provisions of section 234 (a) (11) of the Revenue 
Act of 1921. 
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Appellant has clearly failed to bring itself within 
this exemption. Instead of making this conten¬ 
tion before the Board of Tax Appeals, appellant 
there presented the claim that no tax at all was 
imposed upon it, as an insurance company other 
than a life company, for the year 1921. In appel¬ 
lant's brief, page 60, it is now stated that “that 
contention was improvidently made, and the 
Board’s disposition thereof was in all things cor¬ 
rect and proper.” The point now attempted to be 
raised in lieu thereof is equally without merit. 

This Court’s function, in cases like the present, 
is to review and correct errors of the Board of Tax 
Appeals. As this point was not raised or passed 
upon by the Board, error in regard to it is not a 
subject for consideration. Furthermore, as it is 
not included in the assignments of error, it is not, 
under the rules, properly before the Court: 

As to the merits of the contention, subsection 
(11) of Section 234 (a), invoked by the appellant, 
provides as follows: 

In the case of corporations (except those 
taxed under section 243) issuing policies cov¬ 
ering life, health, and accident insurance 
combined in one policy issued on the weekly 
premium payment plan continuing for life 
and not subject to cancellation, in addition 
to the above, such portion of the net addition 
(not required by law) made within the tax¬ 
able year to reserve funds as the Commis¬ 
sioner finds to be required for the protection 
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of the holders of such policies only. This 
subdivision shall not be in effect after De¬ 
cember 31, 1921. 

As stated above, the record does not show that 
appellant treated the fund of $105,959.60 as a re¬ 
serve, or that it made any ‘‘net addition to reserve 
funds’’ whatever in excess of the sum of $33,199.02 
which has been allowed to it. (R. 8 and exhibit 
attached.) 

There is no evidence in the record that appellant 
issued “policies covering life, health, and accident 
insurance combined in one policy issued on the 
weekly premium payment plan continuing for life 
and not subject to cancellation.” 

The statute provided for deduction only of “such 
portion of the net addition (not required by law) 
made within the taxable year to the reserve fund 
as the Commissioner finds to he required for the 
protection of the holders of such policies only.” 

This left to the Commissioner the determination 
of what amount, other than that required by law, 
was necessary for the protection of policyholders. 
The Commissioner allowed the appellant a deduc¬ 
tion of a net reserve of $33,199.02. The basis of 
this deduction is not shown, but in the absence of 
any evidence in regard to it, it must be considered 
correct. 

In this connection, while the opinion of the Su¬ 
perior Court of Marion County, Indiana, as to what 
reserve was required for the protection of policy- 
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holders, would have no binding force, it is to be 
observed that that court did not adjudge and 
decreethat the fund ‘‘would remain a security for 
the policyholders,’’ as stated in appellant’s briefs. 
What it did “adjudge and decree,” and all that it 
did decide, was that the proposed contract and 
transfer of assets should not be made until fair 
notice of all the facts had been given to the policy¬ 
holders. Among the facts to be stated in such 
notice was: 

That the policyholders of the defendant 
mutual Hoosier Casualty Company are the 
equitable owners of all the property, assets, 
and business of said company, subject to the 
corporate right of said company to use the 
same for its corporate purposes and to dis¬ 
charge its corporate obligations; the legal 
title being vested in said company, and that 
if a stock company shall reinsure the hnsi- 
Tiess of said defendant mutual company, in 
consideration of the transfer to it of the 
business, property, and assets of said mutual 
company, then all the interests of said pol¬ 
icyholders in said property, assets, and busi¬ 
ness will be transferred to said stock com¬ 
pany and its stockholders, and not to its pol¬ 
icyholders except that same will remain a 
security for the insurance covered by the 
policy of said policyholders. 

This was in no sense a determination that the net 
assets were required for the protection of the 
policyholders, or even that the fund should remain 
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as a reserve or security. No question as to the 
future disposition or status of the fund was before 
the Court, nor did it attempt to decide any. In 
fact, the order in reference to the notice to be sent 
to policyholders did not mention the surplus or re¬ 
serve, as such, but referred to ‘‘all the interests of 
the policyholders in said property, assets, and busi¬ 
ness” to be transferred. The purpose of the 
Court’s order was to insure that the policyholders 
should be given adequate notice of the proposed 
action, and it was not meant to be a judicial deter¬ 
mination of the future status of the fund. That it 
was not regarded as such a determination is shown 
by the use made of the net assets by the appellant 
company and its payment of a dividend therefrom 
of $50,000 in February, 1921. Even if this point 
had been properly raised and if it were properly 
before this court, appellant has clearly failed to 
carry the burden placed upon it by the law and has 
wholly failed to show an abuse of discretion on the 
part of the Commissioner. 

CONCLUSION 

The contract under which the appellant received 
the net sum of $105,959.60 from the Mutual Com¬ 
pany and assumed its outstanding policies and risks 
was both in name and essence a contract of reinsur¬ 
ance. Said amount w^as therefore properly in¬ 
cluded in appellant’s gross income, and that por¬ 
tion of it which remained after the deduction of all 
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losses and expenses paid by the appellant repre¬ 
sented a realized net profit and was properly taxed. 

Appellant’s contention that the net amount re¬ 
ceived should be treated as paid-in surplus, because 
it was properly a trust fund for the protection of 
the policyholders, is negatived by the only evidence 
in the record as to the manner in which it was 
treated by it. The appellant can not claim that 
the Commissioner should give the amount a status 
different from that given it by itself. 

The appellant has absolutely failed to show the 
existence of facts necessary to classify it as a life 
insurance company during any part of the year 
1921, and has admitted that it was not such a com¬ 
pany during eleven months and thirteen days of 
that year. 

The appellant has likewise failed to show the 
facts as to the kind of policies issued by it and what, 
if, any, addition to reserve fund was made by it, 
which would entitle it even to claim consideration 
by the Commissioner of the question of what 
amount was required for the protection of policy¬ 
holders. In any case, the allowance of a deduction 
on that account is dependent upon a finding by the 
Commissioner. He can not be compelled to find 
any particular amount; and the deduction allowed 
of $33,199.02, as ‘‘net reserve,” must be considered 
to be correct. 
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The decision of the Board of Tax Appeals should 
be affirmed. 
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IN THE 


Court of Appeals of the District of 

Columbia 


January Term, 1928 


HOOSIER CASUALTY COMPANY, 
Appellant 

vs. 

DAVID H. BLAIR, 

Commissioner of Internal Revenue, 

Appellee 


No. 4704 


REPLY BRIEF ON BEHALF OF APPELLANT 


May it Please the Court: 

The appellee has so long delayed filing his brief 
in this case, that appellant is somewhat at a disad¬ 
vantage to meet his contentions in an oral argument 
at the hearing, and therefore asks leave to file this 
reply brief. 

The appellee in his brief apparently takes the 
position that the manner in which the fund of 
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$105,595.60 was dealt with after it passed to the appel¬ 
lant under the contract of January 1, 1921, which 
contract had the approval of the Superior Court of 
Marion County, Indiana, makes the said fund of 
$105,595.60 taxable income to the appellant. 

If it be material to the disposition of the issue 
involved in this case to inquire into the corporate con¬ 
duct of the appellant soon after its incorporation, and 
soon after it received the business, property and assets 
of the Mutual Hoosier Casualty Company; we shall 
meet that issue squarely. The appellee contends 
that the facts supporting his contention, are set forth 
in an unverified statement accompanying the deficiency 
notice mailed to the taxpayer. That unverified state¬ 
ment, upon which the appellee now relies as a proven 
fact in this case, is found at page 12 of the Record, 
and quoted in full at page 19 of appellee's brief, and 
is as follows: 

“The Mutual Company had been in operation 
since 1907 and had accumulated a surplus in 
excess of $100,000. The Hoosier Casualty Com¬ 
pany (Stock) was organized with an authorized 
capital stock of $100,000, and used the same 
name as the Mutual Company. The incorpora¬ 
tors put no actual money in the venture, but 
gave their note for 90 days at the bank for 
$50,000. At the end of 60 days there was paid 
a dividend of $50,000, and the stockholders en¬ 
dorsed the dividend checks over to C. W. Ray, 
who took up the note at the bank. $50,000 
additional was paid to the incorporators for the 
United Auto Agency and this money was turned 
back for the balance of capital stock.” 

The comment made by appellee on that statement 
is as follows: 
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“It thus appears that the appellant company 
had not sufficient cash capital derived from sub¬ 
scriptions to its stock to pay for the Auto 
Insurance business and the dividend to its 
stockholders and must have used the fund re¬ 
ceived from the Mutual Company for that pur¬ 
pose. It further appears that, at the conclu¬ 
sion of the financing, the incorporators of the 
Stock Company owned all of the stock of that 
company without being out of pocket one dollar 
therefor and that the appellant owned the net 
assets of the Mutual Company. These assets, 
however, were not held by it as ‘paid-in sur¬ 
plus,’ but in reality constituted (with the assets 
received from the Automobile Insurance 
Agency) its only capital, the entire amount 
ostensibly received by it in payment for its 
own stock having been turned back to its in¬ 
corporators. In this situation the appellant is 
scarcely justified in contending that the net 
fund received from the Mutual Company was 
‘paid-in surplus’.” 

If the appellee must be forced to the position 
that the fund of $105,595.60 was “misappropriated” 
by the officers and stockholders of the appellant, and 
because of such alleged “misappropriations,” it became 
income, then it is hard for us to understand why he is 
asserting this tax against the Company whose funds 
were so allegedly misappropriated. Certainly he should 
not be allowed to penalize this appellant for any 
alleged ulterior motives of its stockholders. The 
alleged fact that appellant’s paid-in surplus was “mis¬ 
appropriated” to pay for its capital stock, certainly 
is not a transaction which brings income to the appel¬ 
lant. If the fund of $105,595.60 was misappropriated 
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after it was paid-in to the appellant as paid-in sur¬ 
plus, it certainly cannot be held to be a transaction 
which produced taxable income to the appellant. 
Rather than being income, it would be a loss. 

Even the Board of Tax Appeals questioned the bona 
fides of the transaction between the two companies, as 
follows: 


‘The outstanding fact is that it was the pri¬ 
mary purpose of the office force of the Mutual 
Company in organizing the new company to 
consolidate the automobile insurance concerns, 
all of which they controlled, with the insurance 
business of the Mutual Company. It was also 
their purpose to use the surplus funds of the 
Mutual Company in purchasing these other con¬ 
cerns and this purpose they could not accom¬ 
plish until they had brought these funds under 
their control. As soon as they were in control 
they voted to pay $50,000 of said surplus funds 
to C. H. Brackett, C. W. Ray, and W. H. Latta, 
for, with certain exceptions, all the outstanding 
automobile insurance, certain specified assets 
and the good will of the United Automobile 
Association.” 


Notwithstanding the Board holds the foregoing to 
be the “primary purpose” of the transfer, it also makes 
the following conclusion, viz: 

“It is clear that the supreme and controlling 
consideration for the transfer of the net assets 
of the Mutual Company was the fact that the 
old policyholders secured from the petitioner 
the same character of insurance which had 
been furnished them by the Mutual Company. 
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To put it in another way, the policyholders 
agreed to the payment to the petitioner of the 
net surplus in consideration of its substituting 
itself for the Mutual Company. In short, the 
consideration for the transfer was insurance 
and therefore the net surplus paid over to the 
petitioner was a premium paid in one sum for 
insurance.’" 

The two positions taken by the Board of Tax Appeals 
are: (1) That the primary purpose of the transaction 
of January 1, 1921, was for the “office force” of the 
Mutual Company to get their hands on the $105,595.60 
surplus of the Mutual Company, and (2) That the 
supreme and controlling consideration was that the 
policyholders were buying reinsurance. The position 
taken by the appellee in his reply brief, is that 
the stockholders of the appellant misappropriated the 
said fund of $105,595.60 to their own use. 

We are unable to understand how an inference can be 
drawn from any state of facts in the record to support 
either of the three positions above noted. We sur¬ 
mise, however, that the first position taken by the 
Board is supposed to be based upon the following bare 
allegation contained in the bill of the Attorney Gen¬ 
eral for the State of Indiana which was filed in the 
Superior Court of Marion County, Indiana, on or about 
December 30, 1920. In that proceeding it was alleged, 
viz: 


“The proposed plan by which the Stock Com¬ 
pany should acquire the assets of the Mutual 
Company was the result of conspiracy whereby 
the Stock Company would acquire and the 
defendants become the equitable owners of all 
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the business, property and assets of the old 
company without paying any consideration 
therefor to the policyholders and members of 
the old company.” 

The fact that the Attorney General for the State of 
Indiana and also the Superior Court of Marion County, 
in its decree of January 1, 1921, permitted the transac¬ 
tion as originally planned, to be carried out, seems to 
us to be conclusive that the allegation of “conspiracy” 
was not sustained by the facts in that case. There¬ 
fore, there is not in this tax case, any outstanding fact 
that it was the primary purpose of the office force of 
the Mutual Company to use the surplus funds of the 
Mutual Company to purchase the business, property 
and assets of the United Automobile Insurance Asso¬ 
ciation to the detriment or injury of the policyholders 
of the Mutual Company. 

Even if the facts had sustained the Attorney Gen- 
eraFs allegation of conspiracy, that allegation was 
predicated on the fact that the surplus fund of 
$105,595.60 of the Mutual Company, would, if the 
transaction was carried through, be paid-in surplus 
of the Stock Company and become the equitable prop¬ 
erty of the stockholders of the Stock Company. 

The second position of the Board of Tax Appeals is 
that, notwithstanding it finds as a fact and concludes 
as a proposition of law, the office force of the Mutual 
Company were seeking to misappropriate the fund of 
$105,595.60 of the Mutual Company, which it finds and 
concludes, was the equitable property of the policy¬ 
holders of the Mutual Company, the policyholders were 
nevertheless willing;, and did—^by a two-thirds vote— 
authorize the said fund of $105,595.60 to be paid as a 
“premium” for reinsurance.. It does not seem sound 
reasoning to us to say that the policyholders were pay- 
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ing a premium for reinsurance, under conditions found 
by the Board and urged upon this Court by the 
' appellee. 

There is no place in the record, other than in the 
findings of fact and opinion of the Board, where the 
word “premium'' is used. The contract of January 1, 
1921, and the decree of the Superior Court of Marion 
County, Indiana, do not use the word “premium" for 
reinsurance. Furthermore, we do not believe that re¬ 
insurance in its common accepted meaning can be 
deduced from the facts in this case, which we will 
analyze later. Therefore, the conclusion of the Board 
that the “supreme and controlling consideration for 
the transfer was reinsurance to the policyholders" is 
not supported by any fact. 

In order to sustain before this Honorable Court the 
inconsistent positions taken by the Board of Tax Ap¬ 
peals, and its conclusion that $105,595.60 fund of the 
Mutual Company became taxable income to the appel¬ 
lant, the appellee in his brief says it was income 
to the appellant because it was misappropriated by its 
stockholders. The appellee does not use the word 
“misappropriated," but argues in language which cofi- 
tains the expression of thought conveyed by the defini¬ 
tion of the word “misappropriate." 

The appellee says that the stockholders of .the 
appellant who were the “office force" of the Mutual 
Company, became the owners of its stock “without 
being out of pocket a dollar therefor, and that the 
appellant owned the net assets of the Mutual Com¬ 
pany." The Statute of Indiana, Section 4602 of the 
Revised Statutes of 1914, positively provides that a 
corporation of the kind of appellant, must have $50,000 
of its authorized capital paid-in before it can transact 
business, and that before it may do a general insurance 
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business the whole of its statutory capital of $100,000 
must be paid-in. 

The appellee finds that all of the statutory capital 
of the appellant was paid-in by the persons who sub¬ 
scribed for, and to whom its shares of stock were is¬ 
sued. But he says that when the $105,595.60 was paid- 
in to the appellant it could not be treated as paid-in 
surplus because $100,000 of it was immediately used to 
pay a $50,000 dividend to stockholders, and to purchase 
the business, property and assets of the United Auto¬ 
mobile Insurance Association for which it paid $50,000. 
Well, if the surplus of $105,595.60 paid-in to appellant 
could not be lawfully used for those purposes, then it 
must have been “misappropriated.” If it had been so 
misappropriated, did that constitute it income to the 
appellant rather than paid-in surplus? The appellee 
is driven to the position of saying that the $105,595.60 
was “paid-in capital” instead of paid-in surplus. 
According to his position, the $105,595.60 was the 
only paid-in capital the appellant has, or ever had; 
and nothwithstanding that position he is seeking 
to tax the same as income. We have never heretofore 
heard of a case where the appellee sought to tax 
as income the paid-in capital of a corporate taxpayer. 
It does not make very much difference in this case 
whether the $105,595.60 was paid-in surplus or paid-in 
capital—suffice to say it was not income. 

We shall now analyze the plan by which the business, 
property and assets of the Mutual Company were trans¬ 
ferred to the Stock Company. First, it must be ac¬ 
cepted that the policyholders of the Mutual Company 
were desirous of changing from a mutual company to a 
stock company. There was no specific statute of the 
State of Indiana authorizing a mutual company to be 
reorganized into a stock company. A mutual company 
could, however, under the provisions of Section 4753, 
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Burns Annotated Indiana Statutes, transfer its busi¬ 
ness, property and assets to either a stock company or 
another mutual company. It must be accepted that 
the policyholders had confidence in its managers, who 
had successfully managed its business since 1907. The 
managers of the Mutual Company were—outside of the 
business of the Mutual Company managed by them— 
conducting a successful automobile reciprocal insurance 
business. It was found that if the business of the Mu¬ 
tual Company could be changed to a Stock Company, 
the two businesses could be merged. Therefore, the 
appellant was organized to take over the two insur¬ 
ance businesses. It was planned that the business, 
property and assets of the two concerns, viz: The 
Mutual Company and the United Automobile Insurance 
Association, should constitute the paid-in capital of 
the new company. Under the law of Indiana the new 
company—which is the appellant—had to have an au¬ 
thorized capital of $100,000, $50,000 of which had to 
be paid-in before the business, property and assets of 
the Mutual Company could be taken over, and the 
balance of $50,000 had to be paid-in before it could 
take over the business, property and assets of the 
Automobile Insurance Association. The Mutual Com¬ 
pany had a money surplus of $105,595.60 and the Auto¬ 
mobile Insurance Association had a money surplus of 
$20,000. Property could not be paid-in for the $100,000 
stock of the appellant. Thereupon, with the consent 
and approval of the policyholders of the Mutual Com¬ 
pany, who were the equitable owners of the property, 
business and assets of the Mutual Company, it was 
planned that the managers of the Mutual Company— 
one of whom, Mr. Latta, is a lawyer, and all men of 
outstanding character and ability—should arrange to 
borrow from a bank the initial $50,000 capital required 
to be paid-in to appellant. 
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When $50,000 of the appellant's authorized capital 
of $100,000 was paid in as aforesaid, the appellant was 
authorized, under the laws of Indiana, to do a life 
insurance business. In that capacity it was legally 
authorized to receive the transfer of the business, 
property and assets of the Mutual Company, and carry 
on the business theretofore carried on by the Mutual 
Company. The record in this case shows conclusively 
that on January 1, 1921, the Mutual Company ceased 
to do business of any kind; and, therefore, from Janu¬ 
ary 1, 1921, to January 18, 1921, appellant may be 
classed only as a life insurance company. On January 
18, 1921, appellant negotiated for and acquired by 
purchase, the business, property and assets of the 
Automobile Insurance Association for which it con¬ 
tracted to pay a consideration of $50,000. That pur¬ 
chase changed the status of appellant as an insurance 
company under the laws of the State of Indiana. The 
Automobile Insurance Association was owned by 
Messrs. Brackett, Latta and Ray, who were the man¬ 
agers of the Mutual Company. In substance the busi¬ 
ness, property and assets of the Automobile Insurance 
Association were paid in to appellant for the issuance 
of $50,000 par value of its shares of stock, but the form 
of that transaction was a purchase. 

Subsequent to January 18, 1921, the appellant paid 
a dividend of $50,000 on its authorized stock of 
$100,000—all of which at that time was fully paid up. 
This dividend of $50,000 was paid to the stockholders 
of record as of the date of its payment, who in turn 
endorsed the dividend checks to Messrs. Brackett, 
Latta and Ray, who were the persons who had fur¬ 
nished the initial capital of $50,000 to the appellant. 

Thus, it will be seen that in substance, $50,000 par 
value of the shares of stock of the appellant was issued 
for the business, property and assets of the Mutual 
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Company. However, the position of the appellee is, 
that inasmuch as the shares of stock issued for the 
business, property and assets of the Mutual Company 
were issued to persons other than the policyholders 
of the Mutual Company, something in the nature of 
re-insurance took place and somebody must have re¬ 
ceived “a premium” for that re-insurance. We do not 
believe it is material in this tax case to inquire into 
the capacity in which the managers of the Mutual 
Company held the stock of the appellant, nor are we 
concerned with the nature of the fund out of which the 
dividend of $50,000 was paid. It would not affect, in 
the least way, the question now under consideration, to 
say that the $50,000 dividend was paid out of capital 
rather than surplus. Nor would it change the sub¬ 
stance of the transaction to say that the business, 
property and assets of the Mutual Company was paid- 
in capital instead of paid-in surplus. 

We should like to step aside at this point, and draw 
the Court's attention to the opinion of the U. S. Dis¬ 
trict Court of New Jersey in the case of Mutual Benefit 
Life Insurance Company v. Duffy, 295 ]^ed. 881. 

In the Mutual Benefit Life Insurance case the Bureau 
of Internal Revenue was contending that the surplus 
reserve of a mutual company which had no stock¬ 
holders, was not invested capital, within the meaning 
of the Revenue Act of 1917. 

The conclusion reached by the Court in that case is 
correctly set forth in the syllabus to its opinion, as 
follows: 


“1. On the dissolution of a mutual insurance 
company, the holders of unmatured policies, 
after the payment of matured policies, share 
pro-rata in the assets of the company, includ¬ 
ing the legal reserve, in the same manner as 
stockholders share in assets of a corporation.” 
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‘‘3. The legal reserve of a mutual insurance 
company required by State law to secure pay¬ 
ments of policies at maturity, which was built 
up from premiums paid in by policyholders and 
income derived from investments, held to be 
‘invested capital* within the Revenue Act of 
October 3, 1917, Title 2, Sections 201, 203, 206 
and 207 (Comp. St. 1918, Sections 6336 3/8a, 
6336 3/8b, 6336 3/8d, 6336 3/8g and 6336 3/8h) 
in view of the purpose of the act to tax excess 
war profits, and that mutual insurance com¬ 
panies are not in ‘business* or ‘trade,* in the 
usual meaning of terms.** 

The Mutual Benefit Life Insurance Company case, 
supra, reached the Supreme Court of the United States 
under the title of Duffy v. Mutual Benefit Life Insur¬ 
ance Company, 272 U. S. 615 (71 L. Ed. 439). The 
syllabus of the opinion of the Supreme Court reads as 
follows: 


“The reserve of a mutual life insurance com¬ 
pany created by premiums paid in by policy¬ 
holders and invested to secure income is 
invested capital within the meaning of the 
Revenue Act of 1917.” 

In the body of the Court*s opinion at page 618 it is 
said: 


“It appears from the complaint that the com¬ 
pany has been in business since the year 1845. 
During that time the amount of its assets has 
increased, year by year, from about $20,000 
in 1846 to over $200,000,000 in 1917, divided 
between the legal reserve and the contingent 
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reserve, as already stated. The leipal reserve 
includes $70,000,000 premiums theretofore paid 
and $116,000,000 earnings upon investments. 
The legal reserve, therefore, constitutes assets 
of a very permanent character. Originally con¬ 
sisting of the contributions of members only, 
the earnings now make up considerably more 
than one-half of the whole. The contributions 
were made for, and have been used to serve, 
the double purposes of protection and of invest¬ 
ment. These assets, thus constituted, have 
never represented indebtedness any more than 
the capital of a stock corporation subscribed 
by its stockholders represents indebtedness. 
Until the maturity of a policy, the policyholder 
is simply a member of the corporation, with no 
present enforceable right against the assets. 
Upon the maturity of the policy he becomes a 
creditor with an enforceable right. Then for 
the first time there is an indebtedness. See 
Mayer v. Atty. Gen. 32 N. J. Eq. 816, 820-822. 
In the meantime, each member bears a relation 
to the mutual company analagous to that which 
a stockholder bears to the joint-stock company 
in which he holds stock. In either case, the 
title to the assets is in the corporation and not 
in the members or stockholders. 

“True, the amount of the reserve is carried 
on the books as a liability, but only as the 
capital stock of a stock corporation is carried 
on its books as a liability. In both instances, 
it is a form of bookkeeping to balance assets, 
which in the one case is contributed by the 
members, and in the other by the stockholders. 
If paragraph 207 (a) subdivisions (1) and (2) 
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had defined invested capital as ‘actual cash paid 
in/ without more, it probably would not be 
doubted that the part of the legal reserve de¬ 
rived from premiums would be included. The 
doubt results from the use of the additional 
words ‘for stock or shares in such corporation 
or partnership.’ The Collector says these words 
qualify the phrase ‘(1) actual cash paid in’ as 
well as the phrase which they immediately fol¬ 
low, ‘(2) the actual cash value of intangible 
property paid in.’ For present purposes we 
shall assume this to be so—although there is a 
plausible argument on the other side to the con¬ 
trary—and consider the case accordingly. The 
mutual company is not a stock company, and 
the word ‘stock’ may be put aside as having no 
application to it. It is clear that since the word 
‘stock’ does not describe interests in partner¬ 
ships, included expressly along with corpora¬ 
tions in the same paragraph, the word ‘shares’ 
must be held to do so. And if that word is 
broad enough to include partnership interests, 
it is broad enough to include the interests held 
by members in nonstock corporations. 

“To hold the contrary would be to so limit 
the application of subdivisions (1) and (2) of 
paragraph 207 (a) as altogether to exclude 
therefrom those corporations which have no 
capital stock. We cannot suppose that Con¬ 
gress intended such a result; but must conclude 
that it used the word ‘stock’ as appropriate in 
the case of stock corporations and the word 
‘shares’ as appropriate in the case of partner¬ 
ships and nonstock corporations. Such an in¬ 
terpretation does no violence to the ordinary 


meaning of the word; for while' it is^ entirely 
proper to speak of ‘stock' as ‘shares'* it is 
equally proper to designate the' several inter¬ 
ests in a common fund as ‘shares.' To the 
extent of $70,000,000 the legal reserve con¬ 
sisted of ‘actual cash paid in' by the members. 
These payments were intended for investment, 
and were invested, to increase the resources of 
the company and thereby reduce the cost of 
the insurance; and it requires no stretch of 
the realities to say that, within the meaning of 
subdivisions (1) and< (2)', paragraph 207 (a)> 
the fund which they created is invested capital. 
This is enough to relieve the company from the 
payment of any war excess profits tax, and it is 
unnecessary to‘inquire whether the remaining 
$116,000,000 is to be regarded as earned sur¬ 
plus under subdivision (3)." 

Section 326(a)! (1) (2) and (3) of the Revenue Act 
of 1921 defines.invested capital:to be: 

“(1) Actual cash bona fide paid in for stock 
or shares;, 

“(2)r Actual cash value of tangible property^ 
other than, cash, bona fide paid'in for. stock or 
shares, at the time of such payment, etc. 

“(3) Paid-in or earned surplus and undivided 
profits,, not including surplus and. undivided 
profits earned during the year." 

I 

So, it will be seen<that the said amount of $105,595.60 
was a part of the invested capital of the Mutual Com¬ 
pany,, and* that it did not change that , character when 
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turned over to the Stock Company. Now then, going- 
back to the point in our brief where we stepped aside, 
we take issue with the appellee in his contention 
that it is material in this case to inquire into the man¬ 
ner in which par value of the stock of the appellant 
was held, after its organization was completed, and 
after it had received the transfer of the business, 
property and assets, of the Mutual Company. If it be 
material to make that inquiry, we see no escape from 
the conclusion that the stock of the appellant was held 
subject to subscription therefor by the members of the 
Mutual Company. But the managers of the Mutual 
Company who made the organization of the appellant 
possible and who had paid into it $100,000 of their 
money for said stock, had the right to hold the same 
until the policyholders of the Mutual Company, each, 
of course, acting individually and to the extent of his 
interest, signified his wish to acquire the stock. 

It should be assumed from the facts in this case that 
the policyholders of the Mutual Company are not per¬ 
sons of independent wealth, and it would be a difficult 
matter for them, acting together or independently, to 
raise, in a short time, the large amount of $100,000. 
However, under the decree of the Superior Court of 
Indiana, they may in time reduce to their ownership 
the stock of appellant. On that phase of the case, the 
decree of the Superior Court of Marion County, Indi¬ 
ana, is: 


“That there is no statute authorizing the re¬ 
incorporation of the defendant. Mutual Hoosier 
Casualty Company, and that the defendant. The 
Hoosier Casualty Company, is not a re-organi¬ 
zation of that Company, and that if any of the 
policyholders of said defendant Mutual Com¬ 
pany desire to purchase any of the stock of said 
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new Company and will forward their certified 
check therefor to the president of the defendant 
Mutual Company, stock to an amount equal ta 
an equity in the Mutual Company standing to 
the credit of his policy, after all debts of that 
Company are ascertained, may be purchased 
and will be issued to said policyholder at par.” 

The conclusion that the appellee urges upon this 
Court is, that there was an attempt to reduce to some¬ 
body’s possession the surplus reserve of the Mutual 
Company of $105,595.60, and that such reduction 
amounted to income. He brands the whole scheme as 
fraudulent and then calls it a payment of a “premium 
for re-insurance.” There is nothing fraudulent about 
the transaction, nor was the amount of $105,595.60 
paid into the appellant as a “premium for re¬ 
insurance.” 

The $50,000 of stock paid in from the consideration 
received for the business, property and assets of the 
Automobile Insurance Association rightfully and 
legally belonged to the former owners of that business 
who were also the managers of the Mutual Company. 

The decree of the Superior Court of Marion County, 
Indiana, indicates that the judge of that Court fully 
understood the facts as above stated. The Court of 
Marion County had jurisdiction of the case before the 
transaction was finally carried out. It decreed that the 
policyholders could supply the necessary capital to be 
paid in, by subscribing for the stock of appellant in 
proportion to their respective interests in the business, 
property and assets of the Mutual Company. If that 
had been done the policyholders would have held the 
shares of stock of the Stock Company and remained 
the equitable owners of the business, property and 
assets of the Mutual Company by reason of its paid-in 
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surplus status. The policyholders of the Mutual Com¬ 
pany, for some reason sufficient to them, did not legally 
subscribe for the shares of stock of the appellant, and 
when the transaction was finally completed the ma¬ 
jority of those shares of stock were held by the persons 
who supplied and paid-in the money therefor. 

The dividend of $50,000 which was paid to the man¬ 
agers of the Mutual Company who subscribed for that 
amount of stock and borrowed the money to pay for it, 
was treated by them as income, and they returned the 
same and paid taxes thereon for the calendar year 1921. 

When the managers of the Mutual Company or¬ 
ganized the appellant, it was their clear intent and 
purpose to preserve inviolate the surplus reserve of the 
Mutual Company after it was transferred to appellant 
as paid-in surplus. The Superior Court of Marion 
County, Indiana, found and decreed that to be their 
intent and purpose; and the facts in this case show 
that to have been the purpose of the managers or 
“office force’’ of the Mutual Company. 

There is no suggestion in this case at any place in 
the record that any person or policyholder of the Mu¬ 
tual Company considers himself wronged by anything 
done; the whole transaction had the written approval 
of the Insurance Commissioner of the State as appears 
in the record, and it was completed under the watchful 
eye of the Attorney General, and the rights of all were 
duly preserved by the Court’s decree. 

The substance of the transaction of January 1, 1921, 
between the Mutual Company and the Stock Company, 
is similar to the transaction which took place in the 
case of Weiss v. Steams, 265 U. S. 242. However, in 
the Weiss case the tax sought to be collected was from 
the stockholders of the new company rather than from 
the new company which received the surplus of the 
old company. The form of the transaction in this case 
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is different from the form of the transaction in the 
Weiss case. There, there is no legal obstacle on the 
old company becoming re-organized by transferring its 
assets to a new company. In this case, the new com¬ 
pany was required to have a paid-in capital before it 
could receive the assets by transfer of the old 
company. While the transfer made was in the 
form of reinsurance, it was in substance a transfer 
without any consideration being paid therefor, other 
than the assumption by the new company of the 
liabilities under the policies of insurance underwritten 
by the old company. In substance it was a reorganiza¬ 
tion of the Mutual Company into a stock company. 
However, there was no positive law in the State of 
Indiana authorizing such a reorganization. But, on 
the other hand, there was no law forbidding such re¬ 
organization. 

We see no basis for the Board of Tax Appeals* find¬ 
ings of fact and decision; nor any ground for the 
appellee’s contention that the surplus reserve of the 
Mutual Company is a premium for reinsurance and not 
paid-in surplus. 

Respectfully, 

ROBERT A. LITTLETON, 

Attorney for Appellant. 

WILL H. LATTA, 

HARRY A. FELLOWS, 

of Counsel. 
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